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1. Introduction



1.1	The London Borough of Bexley is implementing a Dynamic Purchasing System (DPS) and inviting suitably qualified and experienced Licensed Taxi Operators (Service Providers) to join an Approved List, principally for Special Education Need and Disability (SEND), Social Care (Adults) Transport, but including other user groups as required.



1.2	Section 509(1) of the Education Act 1996 requires a Local Authority to decide whether or not it needs to make arrangements for provision of transport for each pupil with a statement of need or Education and Health Care Plan. If a Local Authority decides that assistance with travel is necessary, then it must decide what form of travel is suitable and then organise it. Travel Assistance is provided for children, to and from school or other educational establishment, respite/short break provision, or where transport has been authorised on medical grounds/social need both within and outside the Boroughs.



1.3	Bexley Council has a duty under the Children Act 1989 (amended in 2004) (including all associated Regulations and Guidance) and the Care Standards Act 2000 to safeguard and promote the welfare of children. From time to time taxi services will be required for Social Work staff and/or Children and Young People to fulfil this duty. Where a child or young person is subject to a criminal or welfare secure order this may include the provision of secure transport.



1.4	The Care Act 2014 is the most substantial piece of legislation relating to adult social care to be implemented since 1948. It has taken previous legislation, common law decisions and other good practice guidance and consolidated and clarified them. The provisions of the Care Act fundamentally change the existing eligibility criteria for social care support. It emphasises supporting people’s independence and focuses on what people want to achieve; and how they can achieve these outcomes themselves. The Act recognises that some support can be too restrictive and may increase people’s dependence on support rather than helping them to help themselves.

 

1.5 	The Care Act also requires social workers to consider how an individual’s assessed needs can be met by their family or social networks and the person’s assessment will identify the assets or support they already have in order to fulfil their needs. The Care Act recognises the pressure on Social Care budgets across the country which is why a key part of the Act promotes support which is least restrictive; as well as cost effective.



1.6	The DPS Approved List will not be exclusive nor be limited in the number of Service Providers that may join. The List will remain open throughout the life of the DPS, to any suitably qualified and experienced Service Provider, subject to their satisfying the entry requirements.



1.8 	The DPS Approved List and Transport Routes will be created and be managed entirely electronically in accordance with Public Contract Regulations 2015, Regulation 34.








2. Summary of Key Outcomes



2.1 The aim of the service is to provide a safe, sensitive and reliable transport service to meet the needs of Passengers, who may be children, young people or adults, they may be vulnerable and may have additional and special needs. Travel assistance may be required to/from schools/colleges, day centres, community services, short breaks, residential / foster placements, supervised contact centres and other establishments.



2.2 The needs of the Passenger are key factors in the conduct of this contract and are as follows:



Safety - The safety of each Passenger under your care is the most important element. It should be evident in every aspect of the service including staff employment and training, operational processes, and vehicle (and associated equipment such as Wheelchair restraints and car seats), procurement, record-keeping, communication of exceptions and incidents, and vehicle and equipment maintenance. Where specialist/secure transport is provided the vehicle must meet the required standards.



Sensitivity - Providers and their staff must maintain a very high level of customer service and understanding of the needs of the Passenger groups. Staff turnover and variations in their schedules should be minimised to relieve or prevent anxiety amongst vulnerable Passengers.



Reliability - Vehicles should consistently arrive in a timely manner at the specified collection and destination points.





3. Purpose of the Services

3.1	The objective of the Services is to provide a safe, reliable and timely transport provision for identified users, in a manner sensitive to their established needs. Transport requirements are subject to frequent change and it is therefore important that the service provision is flexible and able to react quickly to changing circumstances and requirements without detriment to the specified quality standards. When exceptional circumstances arise, the council requires Providers to take suitable actions to maintain good standards of service, and these are detailed in subsequent sections.



3.2	Service Providers Drivers, Passenger Assistants and other staff undertaking the service, shall show understanding and empathy towards all Passengers. Travel assistance services can be provided to the following groups:



· Transport for children attending special schools, specialist units, mainstream schools and any other educational establishments both within and outside the boundaries of the boroughs. This may be on a daily basis, or on a regular but less frequent basis, or this service may be required on an ad-hoc basis;



· Transport for children, to and from respite and/or Looked After Child (LAC) placement /supervised contact provision both within and outside the boundaries of the borough. This may be on a daily basis, or on a regular but less frequent basis, or this service may be required on an ad-hoc basis;



· Transport for children where transport has been authorised on medical grounds or social need, both within and outside the boundaries of the boroughs. This may be on a daily basis, or on a regular but less frequent basis, or this service may be required on an ad-hoc basis;



· Transport for adults with varying disabilities, to and from community support services, respite centres and other provision both within and outside the boundaries of the boroughs. This may be on a daily basis, or on a regular but less frequent basis, or this service may be required on an ad-hoc basis;



· Transport for older persons, to and from community support services, treatment sites, respite care and locations such as day centres, and other activity sites both within and outside the borough. This may be on a daily basis, or on a regular but less frequent basis, or this service may be required on an ad-hoc basis;



· Some clients elect to manage some or all of their needs using funding agreed with Bexley Council for their care, for instance a Personal Budget or Individual Service Fund, and may also engage transport arranged by the council to meet part of their needs.



· The council cooperates with multiple funding partners to procure transport on behalf of Passengers, and may indicate this on the record of any Passenger’s needs for administrative purposes.  Providers may not discriminate in their treatment of any cases within the contract, including their funding arrangements. 



· The Council may offer to private individuals in the community opportunities to take up spare seating capacity on any route, and would require the Provider to allow those individuals onto and off the vehicle at specified locations to be agreed between the individuals and the council.  In the event that this affected the route and or timings, the route schedule would be amended and revised terms agreed with the Provider.



4. Service Requirements

4.1 The requirements of the Services are set out in this Service Specification.

4.2 The scope of the Services may be modified only by the decision of the Council’s Authorised Officers.  This includes the council responses to legislative change.





5. Expectations of the Provider and partnership working

5.1 	The Council expects all its Service Providers to work towards a common goal of providing a high quality service to the users of the service, the Council and the public in general.

5.2	The Council desires to work in partnership with Service Providers for service delivery and development with a mutually beneficial approach to problem solving. 

5.3	The Service Provider will be expected at all times to: 

· Behave and to deliver services in a way, which supports the Councils’ vision to deliver a consistently high quality service to the individual Passengers, the Council’s clients and customers in receipt of transport assistance, (“Passengers”) while ensuring no actions are taken which could be construed to undermine their rights, choice of services, or ability to travel and live independently.

· To ensure, by careful service planning and monitoring of delivery, that the services are delivered to the required quality, within agreed budgets and are capable of being amended and/or improved to meet changing needs, that lie within the scope of this specification.

· To seek the views and, wherever possible, encourage the participation of Passengers in assessing the quality of the services provided.



6. Passenger Characteristics



6.1	The majority of the Passengers to be transported under this contract will be vulnerable, have Special Educational or Additional needs. Such needs may include physical disabilities and /or additional learning needs such as autistic spectrum disorder, communication, or emotional and behavioural difficulties. Some Passengers can exhibit challenging behaviours including aggression or withdrawal, and these traits can be difficult to control. Some Passengers may be under the influence of medication that will impair their ability to communicate.

6.2	Others may be visually or hearing impaired or have conditions such as epilepsy and could be prone to fits. Some physically disabled Passengers may have specialised wheelchairs / buggies / frames which may need to be transported with them to their named provision. 

6.3	All Drivers, Passenger Assistants, Walking Assistants, Travel Trainers and other staff involved in the Services shall show understanding and empathy to all Passengers carried, talking through the reasons for changes the planned arrangement, for example a diversion as dictated by a road closure. They shall treat people with respect and in a dignified manner.  The physical and emotional well-being of Passengers is of paramount importance and must be maintained at all times. The quality of transportation to and from destinations could affect their emotional welfare, subsequent behaviour and quality of life.

6.4	The same courtesy and consideration must be shown to families and carers of Passengers  present at collection and/or drop-off, and those whom the council may agree to additionally travel on contracted vehicles as or in lieu of a Passenger Assistant, accompanying an individual Passenger. 

6.5	Overview of potential Passengers of the service: 

· Older people who may be frail and/or need assistance in putting on outdoor clothing.  They may also suffer from conditions such as Dementia or Alzheimers, which can inhibit their comprehension or ability to communicate and or comply with requests or instructions.

· Passengers may have one or more forms of disability. These may include physical disabilities and/or learning, communication or emotional and behavioural difficulties. 

· Passengers may be visually or hearing impaired or have conditions such as epilepsy and could be prone to fits.

· Passengers may have specialised wheelchairs and frames which need to be transported with them.

· Some Passengers can exhibit challenging behaviour and/or aggression or withdrawal, and these traits can be difficult to control.  This includes people who are a flight risk and who may be listed on secure orders.

· Vulnerable passengers who are experiencing the trauma of moving between placements or leaving home.

6.6	Some Passenger journeys will require one or more Passenger Assistants to be provided to accompany Passengers. The council will specify whether Passenger Assistant(s) are to be provided by the council or by the Provider, and where they should join and leave each route.

6.7	Some Passengers may require special seating, reserved additional space for mobility equipment or wheelchair and/or access by tail lift.

6.8	This Service Specification covers the transportation of all Passengers; Service Providers may also be required to transport parent/carer’s who provide care for them that has been agreed with the council

6.9	Some Passengers will also require the transportation of their guide dog or hearing dog. The Service Provider will be responsible for ensuring these provisions are adhered to at all times

6.10	Concerns about the transport of any individual must be raised immediately with the Authorised Officer at the earliest opportunity.  Service Providers and their staff must not make changes to transport arrangements without the prior agreement of the Authorised Officers.



7. Route Schedules, Pricing & Route Variations



7.1  	The Council will provide the Provider with a route schedule. The schedule will provide details of the Service Users, if Passenger Assistants are required, pickups, destinations, and arrival times. The Provider will not make unauthorised changes to the route schedule. However, any proposed changes must be notified to and approved by the Council before being implemented. The Council retains the right to vary or terminate routes as required. Reasons for variations might include but are not exclusive to:



· Value for money;

· Route sharing opportunities;

· Addition or removal of Service Users;

· Educational reasons;

· Needs of Service Users;

· Failure to provide the Services (default notice);

· Poor customer service

· Continued lateness

· Vehicle quality



7.2 	The Council will communicate any changes to the routes to the Provider at least 24 hours in advance where possible.



7.3 	The provider must immediately advise the Council if the notified schedule route times result in early/late arrivals at destinations



7.4 	The Council will pay the ‘best price’ as identified during the bidding process for the route ensuring that service standards and specific requirements can and will be met. Awarding criteria is detailed in the operation guide & published requirements. 



7.5 	The Council will not accept any automatic cost escalators.



7.6 	The Council may accept variation to scheduled routes where the Provider can show that the variation is beyond the reasonable parameters of the original scheduled Route. Reasonable parameters apply in respect to variations to:



· Change of support need of the Service Users; or

· Change of pick up location of the Service Users as they occur.



Reasonable parameters to changes in lengths of journey are defined as:



· Distance travelled (applicable to a single journey):

· Up to 10 miles, 30% increase in distance travelled; and

· Over 10 miles, 20% increase in distance travelled.

· Change of vehicle type – increase/decrease in number of seats.





8. Safeguarding of Passengers



8.1	Service Providers on the DPS Approved List will be responsible for transporting some of the most vulnerable children, young people and adults in the borough, sometimes over long distances.



8.2	The Service Provider has a duty of care for the people they transport and is responsible for ensuring that they reach their destination safely and do not experience stressful journeys that make them anxious or upset.



8.3	All Service Providers must have an up to date Safeguarding Policy covering vulnerable children, young people and adults that complies with the London Multi-agency Safeguarding Policy and Procedures, and section 42 of Care Act 2014. The Service Provider’s own Safeguarding Policy must continually be updated to reflect changes made to these sources. All Drivers and Passenger Assistants must have good knowledge and understanding of this Policy.



8.4	All staff that have contact with children, young people or vulnerable adults or have access to their personal details must have a current Enhanced Disclosure and Barring Service (DBS) check. If the DBS check is not clean, the member of staff it relates to must NOT be deployed on services to the Council until such time as the Council has considered the matter and provided a positive decision. The Council will confirm in writing when such persons are approved to deliver, or resume services.



8.5	All staff that come  into  contact with children, young people or vulnerable adults must undergo relevant Child Protection / Safeguarding training, this must be  refreshed at least every 2 years which includes behaviour management strategies. All staff must know the correct referral procedure to report any safeguarding issue to the relevant organisation. The Council may spot check staff training records to ensure Service Providers are meeting this requirement and during the tender process will need to see and approve the providers safeguarding policy.



8.6	All staff that come into contact with children, young people or vulnerable adults must ensure that the relationship boundaries between Passengers and staff are maintained. Staff are required to be friendly and courteous to their Passengers and engage in conversation but must maintain a professional distance at all times.



8.7	If any member of staff witnesses inappropriate behaviour or bullying by other Passengers or members of staff at pick up, drop off or during the journey then this must be reported immediately to the Council’s Authorised Officer(s).



8.8	In order to ensure Passenger safety the Driver and/or Passenger Assistant must only take route instructions from the Council. Once the Passenger is on board transport they are the responsibility of the provider and should be transported only as directed. The Service Provider should only transport the named individuals it has been instructed to carry. Under no circumstance should any person(s) other than the named Passengers be transported at the same time unless specifically directed by the Council.



8.9	When transporting solo Passengers the Driver must ensure that the Passenger sits in the back seat and not in the front seat next to the Driver.



8.10 When transporting children or young people back to their home, if the parent/carer are not  home when the transport arrives then the Driver must follow the procedure set out in Appendix 2: Procedure if Parent/Carer Not At Home.



8.11 	When transporting vulnerable adults requiring supervision; if the expected parent/carer/staff member/Service Provider is not available as expected on arrival at destination then the Driver must follow the procedure agreed beforehand with the Council.



9. Service Standards



9.1	Service Providers must meet minimum requirements to ensure a safe, timely journey such that Passengers do not experience a stressful journey or become anxious.



i. To avoid late completion of journeys, drivers should arrive 5 minutes before the first designated pick- up time on each outbound or return journey; and on the remainder of each outbound or return journey, should wait only 3 minutes for the Passenger at each subsequent designated collection or drop-off location.  If passenger is delayed boarding the vehicle the driver must follow the protocol outlined in section 17 of the service specification.

ii. Service Providers must ensure that all assigned routes are effectively resourced in terms of suitable vehicles, Drivers and Passenger Assistants. Drivers must ensure that they are acquainted with local parking and access at the pick-up / drop off locations

iii. The Service Provider must ensure that it maintains a proper and retrievable record of the named Driver and Passenger Assistants who undertakes the Services on every given run and shall provide these details to the Council upon request

iv. Drivers and Passenger Assistants must be dressed in professional and appropriate clothing and footwear at all times, and wear proof of identification as detailed in section 11.1 xxi .

v. Drivers must have knowledge of the geographical area and driving conditions, and drive an effective route plan taking in the agreed collection points in sequence, and to work to keep journey times to a minimum.  The council will supply Providers with an effective Collection order.  The council expects Providers to work in partnership with the council wherever there may be a need for change to the arranged route plan.

vi. Service Providers shall ensure (allowing for holidays and other absences) continuity of the crew members (Driver and Passenger Assistant etc) assigned to undertake each route in order to minimise disruption of service for Passengers, who can become anxious  by such changes. If there is to be a change, families/carers and the Council should be notified by the Service Provider of the nature of the change as soon as is reasonably practicable and the new Driver and/or Passenger Assistant introduced to the family/carers if possible before the change.

vii. Drivers must politely alert their Passenger(s) and/or their parents/carers to the vehicle’s arrival at the collection point, i.e. by knocking on the door or by some other suitable means that makes their presence known (and not by sounding the vehicle’s horn) and then waiting for audible and/or visible recognition from the Passenger(s) and/or their parents/carers. 

viii. In a small proportion of cases, Passengers details may include a required bespoke notification to Parents/Carers that has been agreed in advance with social care or education workers. For example this could mean telephoning a mobile number 30 minutes ahead of collection, to allow those helping the Passenger to get them ready.

ix. Responsibility for movement of Passengers between vehicle and home, collection point or destination:

· Parent/Carers of Children or Young People are required to escort them to, and collect them from the Providers vehicle.  

· Family/Carers of Adults are not required to escort them to, and collect them from the Providers vehicle. Therefore, the crew must be prepared and able to assist passengers to and from the vehicle.

x. When collecting and dropping off Passengers, Drivers must only park where it is safe to do so and where it is safe for the Passenger to access their chosen destination. When a vehicle is parked in a location which requires Passengers to cross a road in order to gain access to either the School/activity/treatment or service or the vehicle, then Drivers/Passenger Assistants are expected to assist Passengers as necessary to ensure their safety.

xi. Service Providers must have a contingency plan for any unavoidable delays or Driver absences which includes timely communication with parent/carers or adult service users, as well as the Council and methods for alternative solutions.

xii. In the event of short notice, school/service closure the Service Provider must have adequate transport available to ensure that Passengers are picked up from their location and transported home.

xiii. Drivers must assist wheel chair Passengers and those with limited mobility to access and exit vehicles

xiv. Drivers and Passenger Assistants are expected to hand over Adult Passengers at the threshold of the building/destination i.e. its main door, entrance or reception.  

xv. Children and Young People attending schools and colleges are to be handed over at the location that has been specified: usually either the school gate (open to foot traffic only), or a specified vehicle pull in or layby designated for passenger vehicles, or a locked vehicle gate within the school or college grounds.  This will be detailed in the Route Plan passed to the Provider.



9.2 	Performance measures will be used to assess the performance of the Service Provider periodically to ensure the Services are being performed to the required standard.  The performance measures will seek to continually raise service delivery of the market. Aspects of a Service Providers delivery which will affect any performance measure include:

· Reliability of service (Journey times)

· Management and compliance of safeguarding procedures/protocol

· Responding to requests for information within agreed timescales

· Customer satisfaction/feedback

· Recruitment and training compliance

· Vehicles standards & compliance

	Note: This is not an exhaustive list



9.3	Where performance measures indicate that service delivery is below the required standard then action may be taken by the Council. Action will include:

· Issue of instruction for corrective measures (Default Notice under the Supplier Agreement)

· Suspension of the Supplier Agreement thereby preventing the Service Provider from bidding for new work during a specified time period 

· Immediate termination of routes (Service Agreements)



10. Vehicle Requirements and Environment

10.1	Service Providers must meet minimum requirements to ensure a safe and comfortable journey for Passengers:



i. Service Providers must ensure that all vehicles and drivers are appropriately Licensed and Insured, with or without wheelchair access as required or PSVs with or without wheelchair access as required.

ii. All vehicles must be compliant with the London Emissions Zone (LEZ) requirements in relation to CO2 emissions.

iii. Service Providers shall ensure that vehicles are maintained in a clean, tidy and well-ordered condition both inside and outside.

iv. The Service Provider must allow officers of the Council to inspect the vehicles and documentation used for this contract, at any time the Authorised Officer so requires.

v. Service Providers shall ensure that the windows of the vehicles are kept clean and unobstructed to afford Passengers a good view of the outside environment. 

vi. Service Providers shall ensure that its Drivers and Passenger Assistants understand and take into account that some of the Passenger(s) may be particularly sensitive to the internal environment of a vehicle with regard to odour, volume levels etc. e.g. from the vehicle’s or other Passenger’s radio or other electrical devices. The Service Provider shall ensure that any music or other material which is played in the vehicle is always appropriate for the age and needs of the Passengers who are being transported and is not played at a volume which may distract the Driver or cause any discomfort to the Passengers and that the preferences for the type of music; or indeed no music (if that is requested) of Passengers always take priority over the preferences of the Driver and/or Passenger Assistant.

vii. In order to ensure comfort and minimise the likelihood of stress for Passengers, the Service Provider shall ensure that its Drivers and Passenger Assistants shall maintain the temperature and ventilation in each vehicle at a level in all weathers which is comfortable for the Passengers who are being transported.

viii. All vehicles shall either be equipped with, or the driver shall be provided with, adequate means of receiving instructions from, and transmitting information to, the Service Provider’s controller at all times while providing the Services. The Service Provider’s rates and prices shall include for this provision. The Council may require from Providers a detailed method statement for this provision including compliance with data protection legislation, -see section 26. - Data Protection Legislation.  

ix. Unscheduled stops are prohibited, and Drivers must ensure that unscheduled stops are not practiced on any journey for the Council 

x. The Provider must ensure that Drivers do not divert vehicles, carrying out services from the agreed route/schedule, nor stop vehicles anywhere other than at agreed destinations, except in an emergency. Under no circumstances are stops to be made at shops, cafes etc…

xi. Providers are to ensure that the vehicles carry sufficient fuel to complete the journey prior to commencing the service. The provider must ensure that under no circumstances should a driver be refuelling a vehicle while the service users are on board the vehicle, unless in an emergency.

xii. The Service Provider shall ensure (where required by licencing) that  vehicles carry a clearly marked First Aid Box and fire extinguisher, which should comply with the Health and Safety (First Aid) Regulations 1990 or equivalent.

xiii. All vehicles that are used by the Service Provider to transport children who are attending Primary School must have child locks fitted and engaged to the Passenger compartment throughout each journey. For some secondary school aged children and adult Passengers child locks may also be required. The Council will confirm to the Service Provider when this provision is required.

xiv. Vehicles used for secure transport may require Passenger Assistants trained in restraint techniques and will require vehicles modified to reduce passenger flight risk. This is likely to include vehicles with locks on the back doors and a secure screen between the passenger compartment and driver.

xv. For wheel chair passengers, Service Providers must have a wheelchair tie-down and occupant restraint system (WOTRS) that allows a wheelchair to be secured to the vehicle floor, and the Passenger in the wheelchair to benefit from a properly fitted seatbelt system.

xvi. Where the route involves transporting Passengers who are able to walk and present a known flight risk, the Provider will carry and fit harnesses suitable to each Passenger.  Usually these specialist harnesses will be made available by the Council as equipment issued to the Passenger.

xvii. When a route involves carrying smaller children, the Provider will be required to supply, maintain and operate suitable child booster seats. All vehicles should have the correct child seats for the height of any child they are transporting. These seats should be secured according to manufacturers’ guidelines and kept clean

xviii. Where the vehicle is transporting Passengers in wheelchair(s) the vehicle must carry belt cutters to free Passengers in case of an emergency.

xix. The council requires that vehicles be kept and maintained in good condition, and may require the Provider to supply a detailed analysis of the fleet to be deployed for Passenger duties, including backup vehicles.

xx. The Council reserves the right to perform spot checks on an ad-hoc basis to confirm that the appropriate legal and operational cover is in place for any Driver providing Services under this Service Specification.







11. Operational Requirements of Providers



11.1	The Service Provider must ensure that throughout the term of the agreement that they meet the following minimum requirements:



i. Taxi Companies and Private Hire Companies must hold a Private Hire Operator Licence.

ii. Sole Trader Drivers or drivers working for a company must hold a current Private Hire or Taxi Licence

iii. Service Providers must comply with all Transport for London Taxi and Private Hire Policies, Standards and Guidance. (https://www.tfl.gov.uk/corporate/publications- and-reports/taxi-and-private-hire?intcmp=3162 )

iv. Service Providers shall be responsible for all registration fees, test fees and licences in respect of vehicles and drivers thereof.

v. Service Providers must provide each day at least one (1) fully operational continuously staffed telephone at least 30 minutes before the start and 30 minutes  after the end time of the route or at least between 08.00 and 18.00 hours to enable officers of the Council to contact the Service Provider without undue delay. An out of hours contact number should be available. The Service Provider shall immediately notify the Council of any changes in telephone numbers and e-mail addresses.

vi. Service Providers must at all times during the term of the DPS Approved List and at the Service Providers expense, ensure that all of the Vehicles conform with all present and future legislation which is relevant to the construction, use and operation of the vehicles.

vii. Service Providers are responsible for ensuring all drivers have valid Driving Licenses.

viii. Service Providers are responsible for ensuring all Drivers and Passenger Assistants undergo an Enhanced Disclosure & Barring Service check (and met the necessary thresholds), this is a condition before they can be deployed in providing the Services to the Council. Any DBS checks that mature beyond the 3 year period during the life of the Service Agreement MUST be refreshed by the Service Provider at their expense. The only exception to this condition is where a subscribed Update Service is in place and the Service Provider undertakes to perform regular (at least annual) checks for any changes to a persons DBS record.

ix. Service Providers must immediately bring to the Council’s Authorised Officer’s attention any DBS checks that are not clean, the member of staff it relates to must NOT be deployed on services to the Council until such time as the Council has considered the matter and provided a positive decision. The Council will take into account the type of offence, the amount of time lapsed since the offence was committed and whether the offence(s) is relevant to the Services being delivered to the Council.

x. Service Providers are responsible for ensuring that any Drivers or Passenger Assistants from outside the EU (and within the EU following Brexit) have valid Visas / Permission to Work.

xi. Service Providers must ensure that all staff who come into contact with children, young people or vulnerable adults have undergone relevant Child Protection / Safeguarding training at least every 2 years and that all staff know the correct referral routes to report any safeguarding issues to the relevant Organisation.  The content of Safeguarding training must include behaviour management strategies; and all vehicle crews must be familiar with the proper contacts at the destinations they serve, with whom to escalate behavioural issues.

xii. Service Providers must ensure that all Drivers and Passenger Assistants attend, complete and pass any mandatory training which is provided for them by the Council from time to time during the term of this agreement.

xiii. Service Providers must ensure that all vehicles delivering a service to the Council are road worthy in accordance with the requirements for that type of vehicle laid down by Transport for London.

xiv. Service Providers must have the minimum levels of public liability insurance and employee liability insurance as stated in the Supplier Agreement.

xv. Service Providers must ensure that all Drivers have the correct level of Public Hire / Motor insurance as specified by Transport for London requirements.

xvi. Service Providers shall be responsible for submitting claims against their own insurance policies for any damage caused by Passengers. The Council shall NOT accept any such claims made by Service Providers.

xvii. Service Providers must ensure that its Drivers and Passenger Assistants do not perform any Services whilst under the influence of either alcohol, prescription drugs, other drugs or any other substance which would affect the Driver’s or Passenger Assistant’s performance.

xviii. The Council may if it suspects that any Driver or Passenger Assistant is under the influence of either alcohol, prescription drugs, other drugs or any other substance which would affect the Driver’s or Passenger Assistant’s performance:

· serve notice on the Service Provider to require it to suspend / terminate the Driver/Passenger Assistant from providing the Services under this Agreement;

· prevent Passengers travelling with the Driver or Passenger Assistant concerned;

· inform the Police of any suspected offence.

xix. Service Providers will not be entitled to any payment from the Council nor shall it be entitled to make any claim for any losses or expenses or any period of suspension incurred as a result of a Driver or Passenger Assistant suspected of being under the influence of either alcohol, prescription drugs, other drugs or any other substance which would affect the Driver’s or Passenger Assistant’s performance.

xx. Service Providers are required to comply with all current and future Legislation relating to Drivers’ hours and rest periods. Service Providers shall put in place procedures for monitoring the hours worked by Drivers and Passenger Assistants (including dual employment) to comply with all current and future UK and EU regulations including the Working Time Regulations 1998 / Directive.

xxi. Service Providers are responsible for issuing identification badges to all its staff engaged on the provision of the Services bearing a photograph of the employee and stating the following:

· The employee’s name

· The Service Provider’s name

· The Service Provider’s telephone number

xxii. Service Providers must comply with all current and future policies and procedures of the Council offering the route. Relevant policies, procedures and legislation are listed at Appendix 3 to this Service Specification.

xxiii. Service Providers shall allow designated representatives or employees of the Council, to inspect records, vehicles or maintenance facilities that directly relate to the provision of Services to the Council. In most circumstances the provider will be given reasonable advance notice of an inspection. If as a result of an incident or allegation being made against the provider that requires immediate investigation then the Council may undertake an inspection with little or no notice to the provider.

xxiv. The Service Provider must have a procedure in place to deal with complaints from Passengers, parent/carers, schools/colleges, day care centres and other establishments related to the Services. Providers must properly and securely record and report complaints to the Authorised Officer,



11.2 Risk Assessment, Care-Plans, and Duty of Care – Providers must at all times work in conjunction with the Council, Care Providers, Schools and Colleges to ensure health, safety, and welfare of Service Users. The Provider must ensure that Staff are properly trained for the work for which they are employed and that they are fully conversant with, and comply with the Provider's and the Authority's health and safety requirements. The Provider must:

i. provide Staff with a copy of the Provider’s current safety policy statement and safety codes of practice relevant to the staff employed;

ii. inform the Council as soon as becoming aware of any prosecution or likely prosecution of the Provider for any offence pertaining to the health and safety of its Staff and/or other persons, or of any conviction or such prosecution as a result of its undertaking and shall provide the Council with such further information as the Council may reasonably require;

iii. prepare appropriate risk assessments for the activities which their Staff will undertake under this Contract. Such risk assessments must be consistent with, and may be based upon any risk assessments prepared by the Council for its own execution of transport Service User transport activities. However, the responsibility for the completion of risk assessments and for the safe execution of Services required under this Contract rests with the Provider;

iv. provide its Staff with relevant information required in respect of risks to Health and Safety;

v. provide its Staff with relevant personal protective equipment where necessary together with information on the equipment provided;

vi. report all injuries, diseases and dangerous occurrences as required of an employer under the Reporting of Injuries, Diseases, and Dangerous Occurrences Regulations (RIDDOR) 1995 and as amended on April 2012 and ensure that the Council is made aware of all such reports. 



11.3 The Council will provide the following to the Provider:



i. copies of its own risk assessments where appropriate to the Services being provided.

ii. information concerning the needs of Service Users including care plans where appropriate as is required, to ensure that the Provider can meet its duty of care to those Service Users whilst they are in the care of the Provider.



11.4 The Provider will provide the Council on request a copy of its Risk Assessments appropriate to the Services being provided by the Provider.



12. Staffing Requirements 



12.1 	General Requirements

i. The Service Provider’s personnel must be suitably qualified, experienced and fit for the intended work (and responsibilities) and have undergone the vetting arrangements as detailed in the Supplier Agreement.  Whenever Drivers or Passenger Assistants have a period of sickness the Provider should conclude their absence with a formal process recording their return to fitness on Return To Work

ii. The Service Provider shall comply with the Council’s Code of Practice for Suppliers, Contractors and Providers in particular the equality and diversity provisions.  The Service Provider shall ensure that all personnel engaged in the delivery of the Services receive appropriate equality and diversity training according to their job role.

iii. The Service Provider shall be responsible for the recruitment of a sufficient number of competent Drivers and Passenger Assistants to ensure efficient service delivery and their subsequent Enhanced DBS including ‘Protection of Children’ and ‘Protection of Vulnerable Adults’ validity.

iv. The Council requires a high level of continuity of staff employed on this Contract and the Provider should take all reasonable steps to keep staff changes to a minimum.  A full list of staff to be allocated to Journeys is to be provided to the Council.

v. When required, the Council may specify the gender of the Driver or Passenger Assistant and the Service Provider will provide suitable staff.  The Council may require the transportation of Passengers’ guide or hearing dog, and the Service Provider will ensure that this is done.

vi. Details of any staff changes to the staffing allocated to journeys by the Provider must be provided as they occur, including the reason for the change.

vii. All staff associated with the delivery of the Services must conduct themselves professionally, be clean, smart and suitably attired to undertake their duties in a disciplined manner at all times but particularly with respect to driving vehicles.  

viii. The Service Provider must ensure that Drivers and/or Passenger Assistants are able to participate in additional (compulsory) relevant training that may be conducted by the Council from time to time. Such training will be at nil cost to the Provider, save for payroll costs to the Provider for their staff to attend. The Council will give the Service Provider sufficient notice of training dates. It is expected that Service Providers will also provide a continuous programme of staff training and development.

ix. The Driver and Passenger Assistant must work closely and co-operatively together to ensure the wellbeing of the Passengers to whom they are required to exercise a general duty of care.  Drivers and Passenger Assistants should refrain from snacking, smoking or vaping within 20 minutes of commencement of a route. Vehicle crews are expected to maintain a professional separation from Passengers, and may not for example buy or distribute food or sweets etc to passengers; give to, or accept gifts from passengers.

x. The Provider shall ensure that a daily record is maintained for each route specifying Driver, Passenger Assistant and Passenger details.

xi. The Service Provider is to ensure that if requested, Drivers and Passenger Assistants do not accept, store or administer any medication, including the use of oxygen and injections (i.e. epipens), without explicit instruction from the Council.  Staff must not accept direct instructions concerning the administration of medication from anyone, including the Passenger’s parents/carers and school/college/care centre staff, unless explicitly authorised by the Council. Additionally, the Service Provider is to ensure that Drivers and Passenger Assistants only administer medications when such individuals have been instructed by the Council and explicitly trained to carry out such administration by a medically qualified and competent person in accordance with the approved care plan supplied by the Council, where applicable, prior to the commencement of transport.  

xii. For some Service Users, emergency medication will be required as part of their care plan to be transported with the Service User, so that it is available for the emergency services in response to a 999 call rather than for the Passenger Assistant to administer.

xiii. The Provider must manage the acceptance, storage, and handover of any medicines, where authorised by the Council, in accordance with (Supporting pupils at school with medical conditions) Statutory guidance for governing bodies of maintained schools and proprietors of academies in England December 2015

xiv. Carriage of Service Users’ Money and Belongings - The Provider is required to transport a reasonable level of personal effects for Service Users at no extra cost. If the Provider considers there is a safety risk in transporting additional baggage, then this must be referred to the Council. The Provider should ensure that Drivers and Passenger Assistants do not carry money for Service Users without the express and explicit agreement of the Council.

12.2	Drivers Specific Requirements

Throughout the term of the agreement all Drivers delivering the Services to the Council must meet the following minimum requirements:



i. Drivers must hold a current and valid Private Hire Vehicle Licence or Taxi Licence

ii. Drivers should have a clean driving licence appropriate to the Vehicle they are driving. If the drivers licence has been endorsed with penalty points, the Driver must present their licence to the relevant Council. The Council will examine the licence and the reason(s) for the endorsement(s); and will notify the Service Provider in writing if the Driver will be permitted to deliver the Services to the Council.

iii. Drivers must be responsible adults, capable of interacting with, responding to and calmly reassuring Passengers with special needs in a positive and sensitive manner, and liaising competently and effectively with Parents/Carers and Establishment staff.

iv. Drivers must have successfully completed all required training.

v. Unscheduled stops are prohibited, and Drivers must ensure that unscheduled stops are not practiced on any journey for the Council 

vi. Drivers must have received, understood and comply with the Code of Conduct (at Appendix 4) at all times during the agreement. Any contravention of the Code of Conduct may result in their suspension and possible exclusion from the agreement for the delivery of the Services, and in that event the Provider’s performance may also be subject to penalties or de-merits.

vii. Drivers must wear an identification badge and show this when requested to do so by parents/carers, school/college, day care centres staff and officers of the Council.

viii. Drivers must be familiar with operating seat belts, wheelchair clamps, demountable seating, tail-lifts and other specialised equipment used by disabled Passengers with physical disabilities. 

ix. The Driver will assist the Passenger Assistant in any of the tasks associated with loading and unloading the vehicle with Passengers or goods including manoeuvring wheelchair Passengers and assisting all Passengers similarly. In all these tasks the Driver will provide assistance subject only to his prime duty relating to the safety of vehicle and Passengers. The Driver will be responsible for the safe operating of any tail lift fitted to the vehicle.



12.3 General duties of drivers

i. The Provider must ensure that drivers carry out and record as a minimum requirement, checks on the vehicles before commencing the first journey of the day for this contract: 



		Item

		Description of Checks to be Undertaken



		1

		There is adequate fuel and water



		2

		The brakes are in effective working order



		3

		The tyres are inflated to the correct pressure and are not worn or damaged



		4

		All lights, indicators, windshield wipers, washers and audible warning devices are operating correctly



		5

		No warning lights are lit and all fitted safety stops and cut outs are operating correctly



		6

		Tail-lift or vehicle lowering mechanism is operating correctly (if applicable)



		7

		The vehicle is clean, inside and out and all safety equipment is in place and ready for use



		8

		The vehicle has a functioning two-way communication system on board



		9

		Driving mirrors are clean and the driver is comfortable in the seat and able to drive safely



		10

		The steering responds correctly without undue play



		11

		First aid kit, body fluids kit and fire extinguishers are on board in accordance with current legislation



		12

		Ensure that where applicable vehicles are fitted with  tested Passenger proof locks 







ii. The Service Provider must ensure that drivers have a full command of the English language to enable oral and written communications to take place between the Passengers, parent/carers, school/college, day care centre staff, emergency agencies and the wider stakeholder groups as necessary and be responsible/accountable for:



		Item

		Responsible/Accountable Activities



		1

		Reporting any mechanical or electrical defects to the provider’s Contract Manager so that the vehicle can be withdrawn from service if it is unsafe



		2

		Ensuring that Journey Schedules do not vary without the express approval of the Authorised Officer, except in exceptional circumstances such as road closures / diversions



		3

		Being responsibility for the health, safety and welfare of all Passengers carried and trained accordingly to their role and responsibility



		4

		Acting appropriately with Passengers, parents /carers, school/college / establishment staff



		5

		Ensuring that under no circumstance do they solicit or accept payment or gratuity from parents/carers or Passengers









12.4 Passenger Assistant Specific Requirements

i. The Journey Schedule will indicate for each journey whether:

· The Service Provider is required to provide a Passenger Assistant;

· The Council will provide a Passenger Assistant; or

· Allow a Carer or Family member to travel in lieu of a Passenger Assistant; or

· No Passenger Assistant is required.

ii. Where the Provider is required to provide a Passenger Assistant, the price for that Journey shall include all costs in connection therewith and the Provider shall accept full responsibility for their actions, employment and replacement in the event of annual leave, sickness, accident or other reasons for absence.

iii. The Provider shall provide competent Passenger Assistants of clean and smart appearance and fit to undertake their duties.  Where a Passenger Assistant is specified to undertake specific duties listed under section 12.5. The Provider and Passenger Assistant are deemed to have read, understood and accepted this guidance. 

iv. The Passenger Assistant will be responsible for the seating arrangements and will take account of the special needs of the Passengers. The duties of Passenger Assistant’s focus on the passengers; accordingly, they should sit in the passenger compartment and not alongside the driver. Passenger Assistants must not divert the driver‘s attention other than for safety concerns; and should for instance not play a role in the navigation of the route.

v. The Provider is responsible for ensuring all Passenger Assistants are familiar with the specific needs of each of their Passengers and are competent in their ability to support the Passengers whether as a new or a regular Passenger Assistant. Where secure transport is used this may include training in restraint techniques.

vi. If, for any reason, a Passenger Assistant is not available for a journey where a Passenger Assistant is specified, the driver must not convey Passengers without a Passenger Assistant. Drivers should be instructed to contact their base for further instructions in such circumstances.

vii. The Passenger Assistant will be responsible for the care of the Passengers whilst in the vehicle and will ensure that on arriving at the school / college / establishment are received by a member of the school / college /establishment staff. On the homeward journey they will ensure that each Passenger is received by their parent / carer/ responsible adult nominated by the parent / family, or seen to their premises if an adult. 

viii. The Passenger Assistant must join the vehicle prior to the collection of the first Passenger and they must remain on the vehicle until the last Passenger is delivered to the school / college / establishment or to their drop off point.  Passenger Assistants are to attend to passengers if the Driver leaves the vehicle at any time on the journey.

ix. The Passenger Assistant will be responsible for reporting to the Authorised Representative, parent / carer any changes in the physical or emotional state of the Passenger while on the vehicle. Unless instructed otherwise by an authorising officer, the Passenger Assistant will receive the Passenger at the vehicle from the parent / carer and will take note of any relevant message regarding the Passenger’s wellbeing (e.g. feeling under the weather etc.)

x. The Council requires a high level of continuity for Passenger Assistants employed on this Contract and the Provider should take all reasonable steps to keep staff changes to a minimum.

xi. The collection and return of Passenger Assistants must not extend the contractual running time of the routes specified as commencing when the first Passenger boards the vehicle and terminating when the last Passenger alights.

xii. On vehicles where the Council has provided a Passenger Assistant, the Service Provider should arrange for the Passenger Assistant to be collected from their home address unless this proves impracticable due to the location, then from the nearest agreed point of collection. On the return journey, the Passenger Assistant should be returned either to their home address or the agreed point of collection.

xiii. Where the Council has provided a Passenger Assistant suitable vetting arrangements will have been undertaken by the Council / School / College/ Establishment.  



12.5 General Duties of Passenger Assistants

12.5.1 Persons employed or engaged by the Provider to undertake the duties of a Passenger Assistant must be suitably experienced and qualified to meet PATS (Passenger Assistants Training Scheme) standards or equivalent. For Passenger Assistants to continue to manage the risks associated with the role and maintain appropriate health and safety arrangements of all Passengers. Providers are required to ensure all Passenger Assistants over the age of seventy years have undertaken a medical health check on an annual basis to confirm their fitness and ability to undertake their duties as a Passenger Assistant for the Passengers they are required to support. 

12.5.2 All Passenger Assistants are expected to have a full command of the English language to enable oral and written communications to take place between Passengers, parents/carers, school / college, day care staff, emergency agencies and the wider stakeholder groups as required.

12.5.3 All new Passenger Assistants are to be given appropriate training by the Provider before commencing their duties. This shall include training to manage a Passenger’s specific condition. Where secure transport is used this may include training in restraint techniques. The training should aim to equip Passenger Assistants to deal with the following duties: this is not an extensive list:



		Item

		Description



		1

		Assisting Passengers onto and off the vehicles



		2

		Supervising Passengers in transit and being responsible for their welfare until handed over to parents / carers or school / college / establishment staff



		3

		Controlling the behaviour of Passengers on the vehicles and, in so doing, ensuring that so far as possible, the driver is not distracted from his duties.  Where secure transport is used this may include training in restraint techniques.



		4

		Attending to the Passengers if the driver leaves the vehicle



		5

		Dealing effectively with problems and emergencies which may arise, such as challenging behaviour and /or epileptic fits



		6

		Acting as a front-line contact between Passengers, the Council, parents / carers and school / establishment staff



		7

		Reporting any cause for concern regarding the physical or emotional well-being of the Passengers to School / college / day care centre / establishment staff or duly authorised person as determined by the Authorised Officer



		8

		Supporting passengers in emergency situations providing support and contacting emergency services as necessary.



		9

		Ensuring that vomit and other body fluids are cleaned away and do not present a hazard to other Passengers (when undertaking this Passenger Assistants shall follow instructions issued by the Provider regarding the safe handling of body fluids, shall use appropriate protective clothing and materials provided by the Provider, and shall dispose safely of all soiled materials)



		10

		Not to solicit or accept payment or gratuities from Passengers or their parents/carers





12.5.4 Where the Council has provided a Passenger Assistant for a named Passenger, their duties will relate solely to that Passenger. 



13. Vetting of Staff, Safer Recruitment & Staffing Standards



13.1 	The Provider must ensure that it has clear written processes and procedures for the recruitment and selection of Staff employed under this Contract which meet all the requirements of legislation and employment law to ensure the recruitment of suitable Staff is carried out in a fair and non-discriminatory manner.



13.2 	The Provider must ensure that the Staff employed in the execution of this Contract meets the requirements of the Council which include the following requirements (which are applicable to both Drivers and Passenger Assistants – except where stated):



· Any non-UK residents must have Home Office clearance to work in the UK;

· They must comply with UKBA visa conditions;

· They must have a UK National Insurance number that has been verified as well as UK Border Agency verification and clearance;

· They must have provided 2 satisfactory references covering the last 5 years of employment;

· All drivers supplied must have a valid UK photo-type driver’s licence (with no disqualification and no more than 6 penalty points for minor traffic offences);

· They must be able to understand, speak and write English to a standard sufficient to be able to communicate effectively with Service Users, regarding safety and other important service-related information; (This must be a B2 level as in the EU Language Framework)

· The Immigration Act (Part 7) places a duty on Public Sector employers to ensure that workers in customer facing roles speak fluent English. It aims to assure members of the public that there will be no language barrier standing in the way of their access to core public services and that their safety is not put at risk. An employee is in a customer-facing role if, as a regular and intrinsic part of their role, they are required to speak to members of the public, whether face-to-face or on the telephone, in English. Providers are required to ensure this requirement is met and that they:

· Incorporate the Fluency duty statement and generic criteria into respective job descriptions and English Standard. Assess skills of existing employees’ spoken English skills

· Ensure that Managers and Staff responsible for recruitment understand the implications on future recruitment once the date of implementation is confirmed i.e. that the JD/ES contain requirements regarding fluency and that managers have considered how they will test for this at interview

· All Staff should be able both physically and psychologically capable of meeting the requirements of their duties.

· In addition, it is desirable that Staff have previous experience of working with children, young people or vulnerable adults in a similar environment.



13.3 	The Council will always retain the right to use its discretion and to seek further clarification from the Provider when considering the suitability of Staff to undertake driving and Passenger Assistant duties on its behalf.



13.4 	The Council expects the Provider to recruit Staff employed in the execution of the Service in accordance with the principles of Safer Recruitment. The Provider's Staff engaged in the recruitment of Staff employed in the execution of the Service, must have received formal training in Safer Recruitment practice. The Provider must ensure that only those Staff that have been trained are used for the recruitment of Staff employed for the Council.

13.5 Safer recruitment includes:

· recruitment and selection

· vetting and checking candidates

· safer practices

· managing allegations against Staff



13.6 	Provider’s Staff whom have access to Personal and/or Sensitive Data or have contact with vulnerable children, young people and adults in the provision of these Services, must be employed using the Safer Recruitment processes.



13.7 	The Council will have the right to randomly select and interview Staff to ensure safe recruitment standards are being applied by the Provider. 



13.8 	Where the Council makes a recommendation, the Provider will be required to implement changes within the specified timescales.



13.9 	The Council reserves the right to instruct the Provider not to use particular Drivers or Passenger Assistants on specific routes covered by this Specification. The Council is not required to give the Provider, Driver or Passenger Assistant the reason for such exclusion. The Council may require the Provider to provide an alternative suitably qualified/trained and experienced replacement. 



13.10 Where the Council has provided a Passenger Assistant suitable vetting arrangements will have been undertaken by the Council / School / college / day care centre / Establishment.  





13.11 The Provider must ensure that Enhanced Disclosure and Barring Service checks, including Protection of Vulnerable Adults (PoVA) and Protection of Children Act (PoCA), are carried out by the Provider on all staff including drivers, Passenger Assistants, office-based and any replacement staff, before they are employed on the Contract. Portability of DBS checks carried out by a previous employer will not be permitted.



13.12 The Provider must:

· Meet all costs associated with carrying out these checks, including, where necessary, the expense of registering with the Disclosure and Barring Service (DBS);

· Ensure these checks are renewed at least every three years; and

· Maintain a central system for recording Enhanced DBS checks with the date of issues, DBS reference number and evidence that these checks are being monitored and comply with requirements. These records must be made available for inspection by the Council upon request.



13.13 	The Council reserves the right to request evidence that an Enhanced DBS check is conducted on Provider's Staff at its discretion and the Council can request spot checks of the Provider's records without prior notice.



13.14 	Providers must have a formal procedure in place for risk assessing employees with positive DBS checks when considering their suitability to work on behalf of the Council. Evidence of individual assessments must be made available on request to the Council.



13.15 	Notification of Offences - Due to the nature of the Services to be provided and contact with vulnerable adults and children, the Provider's Staff used on any part of these Services will be exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974, by virtue of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975. The Provider must ensure that it informs the Council of any summons on the Provider, or its Staff employed in the execution of this Contract, to appear in a Magistrates Court or Traffic Commissioner’s Court.



13.16 	Staff Records - The Provider must keep the following records, and make them available for inspection by the Council on request, in respect of each member of Staff supplied:

· Full name and current residential address;

· Verified personal identification (birth certificate or passport) and recent photograph; 

· Two signed references, one of which shall be the most recent employer on a copy of the headed notepaper of that employer which shall be satisfactory and refer to employment undertaken in the 6- month period prior to working with Provider;

· Full Curriculum Vitae or employment history and evidence of all relevant training undertaken;

· Declaration of where employee has second source of income;

· Declaration where Staff  have any family member working for the Council and any possible conflict of interest;

· Record of any formal interview notes

· Details of next of kin, together with an emergency contact telephone number;

· A copy of the individual’s immigration status, if appropriate (see Home Office guidance on Prevention of Illegal Working);

· A verified copy of the individual's driving licence (drivers only) appropriate to the duties to be carried out; and records of annual verification checks that have been carried out by the Provider;

· All relevant medical records pertaining to the renewal of driving licences along with medical reports and results;

· Details of any spent and unspent convictions, subject to the Rehabilitation of Offenders Act (1974) Exemption Order 1975;

· Copy of hire and reward vehicle insurance (self-employed drivers);

· Copy of London Taxi and Private Hire Operating Licence (for drivers employed by private hire companies operating in the London area) or other relevant Local Authority licensing permit (for Drivers employed by companies operating outside the London area);

· Copy of training records; and

· Copy of a signed induction/staff hand book detailing process, protocol and standards to maintained by staff.



13.17 	Rejection of Staff - The Council reserves the right to instruct the Provider not to use particular members of Staff for the execution of Services under this Contract, without prejudice. The Council is not required to give the reason for such exclusion and will not be liable for any compensation or cost as a result of such instruction, but rejection of Staff will normally only be on an exceptional basis and will normally be accompanied with reasonable explanation (e.g. in relation to concerns about the safeguarding of Service Users). The Council may require the Provider to provide an alternative member of Staff in the place of anyone rejected by the Council.



13.18 	Training - The Provider must ensure that all Drivers and Passenger Assistants that are not provided through the Council, before being assigned to a duty in execution of the Services for the Council, are properly trained to carry out all the duties required of them. Staff training must include:

· Induction handbook / code of conduct;

· Securing Service Users and restraint of wheelchairs (Mini bus / Tail lift / Wheel chair accessible drivers & passenger assistant);

· Use of vehicle access and safety equipment (as appropriate);

· Safeguarding of children, young people and vulnerable adults awareness (attending refresher training every 2 years);



Health and Safety;

· Emergency first aid at work (covering the HSE EFAW syllabus see Appendix 5 for further details and training standards);

· General Data Protection Regulations regarding the confidentiality of information relating to Service Users;

· Manual Handling (Passenger Assistant only);

· Epilepsy Awareness (Passenger Assistant only);

· PATS (Passenger Assistant Training Scheme)

· MiDAS (Mini-Bus Drivers Awareness Scheme), (or equivalent – course content to be provided by the Supplier);

· Emergency vehicle evacuation protocol (Equivalent of MIDAS Minibus & Fire Evacuation Course All vehicles) for Drivers & Passenger Assistant);



13.19 	All training requirements specified above must be carried out at the Provider's expense. The Provider must make their Staff available to attend other relevant training as and when required by the Council to meet changes in Service Users' needs and requirements of legislation.



13.20 	Providers must provide and maintain accurate and up-to-date records of training for all Staff and make them available for inspection by the Council on request.



14. Identification of Staff

14.1 The Service Provider is responsible for issuing identification badges to all employees before being engaged on the provision of the Services bearing a photograph of the employee and stating the following:

· That the person is an employee of the Service Provider (Except in the case of Passenger Assistants provided by the Council. An identification badge will still be issued). 

· The Service Provider’s telephone number

· The employee’s name

14.2 	The employee must ensure the card is visible and displayed in a prominent position at all times while employed on a route and show the card when requested to do so by parents / carers, school / college / day care centre / establishment staff and Authorised Officers of the Council.

14.3 The Service Provider must provide information to enable the Council to keep records of the identity of drivers and Passenger Assistants employed on individual journeys.



15. Other Passengers

15.1 Apart from authorised Passengers, the Service Provider’s own Drivers and Passenger Assistants, no other Passengers or animals are permitted to travel on the vehicles without the prior agreement of the Authorised Officer, when nominated Passengers are being transported except the following:

· Authorised Officers and representatives of the Council who are monitoring the Contract;

· Council Health and Safety Officers.



16. Contact Between the Council & Provider

16.2 The Service Provider will provide up to date, written details of the Contract Manager and staff who will manage the day to day operational issues. The Provider will also make arrangements for contact outside normal office hours and for emergency contact. The named Contract Manager, or duly authorised representative, will be the first point of Contact between the Service Provider and the Council.

16.3 The Service Provider will ensure that either the Contract Manager or the duly authorised representative is available at all times during the delivery of the Services to take up and act upon instructions from the Authorised Officer. Regular & immediate contact is essential for the operation, management and administration of this contract.  



17.  Accident, Delay, Disruption and Planned Destination Closure

17.1	It is of the utmost importance that measures are maintained and in place to keep Passengers safe and to communicate with the Council in the event of accidents, road traffic collision, delays or any other disruption to usual service.



17.2 In the event of an accident or vehicle breakdown the Driver or Passenger Assistant must ensure this is immediately reported to emergency services when appropriate, then the manager of the Service Provider. At the earliest opportunity they should inform the Passenger’s appropriate family member/carer and the Council’s Authorised Officer.

i. Service Providers must maintain contact with the Council in order to keep them well informed of the progress of the situation and in particular of any arrangements that may/are required in terms of transferring Passengers to an alternative vehicle to complete their journey.

ii. Where transfer to an alternative vehicle is required the Service Provider shall organise this as soon as is reasonably practicable and this will be at the Service Provider’s expense.

iii. The Service Provider shall immediately inform the Council if it is unable to arrange a replacement vehicle (for whatever reason). In this event if the Council assumes responsibility for organising replacement transport and any additional costs incurred by the Council in arranging the alternative provision shall be charged to the Service Provider.

iv. Service Providers shall inform immediately and then provide a written report to the Council within one (1) working day of any incident occurring. The report should include the name of the Passengers, the date and time of incident and details of any Passenger injuries; details of any witnesses and a brief description of the circumstances of the incident including the name of Driver and the Passenger Assistant, details of any action taken by the Service Provider and confirmation of whether or not the Emergency Services were involved.

v. The Council shall have discretion to determine whether on any given day the weather or road conditions warrant the cancellation of any one or more of the journeys that forms part of any route. The Council shall give the Service Provider as much notice as possible of any such cancellation, setting out clear details of the affected routes, the reason for cancellation, the date or dates over which the cancellation is to take effect and the anticipated date of return to normal arrangements if known for the affected routes.

vi. If the Council decides that Passengers should return home early, then it will endeavour to give the Service Provider at least one hour notice of the required time for the relevant route(s).

vii. If the usual vehicle, Driver or Passenger Assistant are not available at the earlier time, then the Service Provider may supply a suitable alternative provided that this will be at no additional charge to the Council and the Council shall not be liable for any losses, costs or expenses whatsoever or howsoever incurred by the Service Provider.

viii. If the Service Provider is unable to provide the Services at the earlier requested time the Council will make alternative transport arrangements with an alternative provider and the Service Provider shall not be entitled to claim from the Council payment under this Agreement for any of the Services which the Service Provider was unable to provide.



17.3 The Council will use its reasonable endeavours to advise the Provider in advance of closures of venues due to extreme weather or other incidents/emergencies, or where it deems that road conditions are not safe. Where this notification is provided before the scheduled time of the first transport Service User pick-up, the Authority will not be liable for payment for the journey.

17.4 The Provider must use reasonable endeavours to complete all journeys in instances of extreme weather/emergency conditions, where it is considered safe to do so. Should the Provider deem a journey as unsafe (due to emergency/extreme weather) the Provider must inform the Council at the earliest opportunity.

17.5 Schools/Colleges/Day Centres and other venues may be closed for reasons such as staff training and on exceptional occasions due to strike action. The Authority will notify details of these planned closures of venues to the Provider and will not be liable for payment for any journeys undertaken by the Provider to these venues on these days where prior notification has been given.

17.6 The Provider must ensure that Drivers and Passenger Assistants, when present, respond promptly to any personal distress, illness or injury to Service Users that may occur. Normally, this action will be limited to contacting the emergency services or the nearest available trained medical staff unless Staff have received specific training and have been authorised by the Council to emergency medical attention.

17.7 The Provider must ensure that all incidents of personal distress, illness or injury to Service Users are reported to the Council as soon as is practicably possible.



17.8 Waiting Time - Due to the needs of a Service User, there may be a requirement for a vehicle to wait to collect a service user or there may be emergency situations. A waiting time of up to 15 minutes will be expected per journey within the agreed price of the route.



17.9 	Providers must report to the Council all cases of waiting times that are above 15 minutes, as the waiting time is incurred on the day. Waiting time claims over 15 minutes will not be approved where notification is not received and approved by the Council on the same day that they occurred (the provider must alert the Council after 5 minutes of the stated pick up time.)



17.10 	Providers must also report any cases of habitual lateness, disruption, or non-attendance to the Council. The Council will contact the family, the school / college, or the day centre to establish and seek to resolve any difficulties.





17.11 	Lock-out Procedure - The Provider must make all reasonable efforts to deliver Service Users to their destinations and to ensure that there is a clear handover to the care of the authorised adult at the destination.



17.12 	The Provider must ensure that the Service Users are handed over to the authorised adult and ensure that under no circumstance is a Service User handed to any of the following:

· a neighbour or adult who is not in the agreed property;

· a passenger in another vehicle (even if they claim to know the Service User);

· a sibling of the Service User under the age of 16 (without prior agreement from the Council); 

· Without ID at any pick-up point



17.13 	Where this handover is not possible, owing to the absence or unavailability of the authorised adult, the Provider must notify the Council immediately. In such circumstances the Council will take remedial action and will advise accordingly. The Provider must ensure that Service Users are not left unattended under any circumstances

.

18. Quality Standards & Performance Monitoring



18.1 	The Council will monitor the Provider’s performance and actions and any breaches of the quality standards based on the following which is not an exhaustive list from commencement of the contract.

· Non delivery of accepted Service requirements; 

· failing to adhering to accepted instruction from the Council;

· breaches of the highway code or Road Traffic Act;

· inappropriate behaviour towards the Service User, Passenger Assistant, or Driver or third party;

· inadequate training provision to the Council’s standards;

· substantiated complaints against Driver/Passenger Assistant from a third party including parent/carer, teacher, or member of the public;

· leaving Service Users unattended;

· Provider’s Staff do not hold a valid enhanced DBS

· Providers Staff smoking, and/or under the influence of drugs/alcohol whilst on duty;

· the results of routine spot checks carried out by the Council;

· ability to provide vehicle and Driver and/or Passenger Assistant at the specified time;

· ability to provide an appropriate replacement vehicle in the event of breakdown, accident, or error in scheduling by the Provider;

· compliance with the required maintenance standards of vehicles as required by the manufacturer’s recommendation;

· ability to provide vehicles with the necessary equipment and seatbelts;

· compliance with health and safety requirements and appropriate monitoring;

· submission of error free invoices on time;

· numbers of complaints received and timeliness of resolutions;

· failure to provide security of wheelchair(s) whilst in transit and Service User in wheelchairs;

· breach of the GDPR and related policies of the Contracting Council;

· failure to supply continuity of Drivers within scheduled Routes;

· failing to operate according to relevant legislation;

· failure to respond to route related issues with set deadlines;



19. KPIs



19.1 	The Council shall use KPI’s (key performance indicators) to aid contract management and management of service performance. KPI’s that will be subject to ongoing monitoring are specified in the table below:



		KPI Measure

		KPI Target/Threshold



		Average Number of minor non-conformance default notices (per route) issued during a rolling 12-month period

		<3



		Average Number of major non-conformance default notices (per route) issued during a rolling 12-month period

		0





		Incident Reports submitted to the Council within 1 working day

		100%







19.2 	Failure to meet the stated target/threshold will trigger an investigation by the Council. This may require the provider meeting with authorised officers to identify appropriate corrective action to resolve any performance issues/concerns.





20. Quality Standards



20.1 	The quality standards are those standards that comply with the qualitative elements contained in this Service Specification in relation the provision of all Services, as outlined in the introduction and the general statement of service requirements under this Service Specification and in the Supplier Agreement.



20.2 	The Council will apply performance criteria where the Provider fails to meet the quality standards. The Provider’s performance will be subject to an Annual Review by the Council at each anniversary of the Contract and may be changed subject to the formal agreement of the Council and the Provider.



20.3 	The Council will apply a performance criteria based upon three key levels of performance failure by the Provider, as follows:



(a) Minor non-conformance;

(b) Major non-conformance; and

(c) Breach of the Contract's terms and conditions.



20.4 	(a) A Minor Non-Conformance includes:



(i) The vehicle is over ten minutes but less than 30 minutes later than the agreed pick up time and the Council has received no prior notification of an acceptable reason for the lateness;

(ii) The vehicle shows signs of lack of cleanliness of vehicle's interior or exterior condition, e.g. dirty paintwork, windows, contamination of seats and interior, torn, broken, missing, or excessively worn vehicle fabric;

(iii) The vehicle is used for the carriage of unauthorised materials;

(iv) The driver is delayed in completing the agreed route due to the lack of knowledge of the route, or collection or drop off points;

(v) The driver is not wearing a TFL approved identification badge that displays their name and

photograph at any time whilst executing the Services; and

(vi) The driver fails to assist the Service User to access/egress from the vehicle, explain the safety features of the vehicle or assist with the loading or unloading of the Service User’s equipment or baggage.

(vii) The Driver/Passenger Assistant is unable to communicate to a B2 level of the EU Language framework (refer to Annex 3) and the Provider does not recruit in line with the Immigration Act 2016 (Part 7).

(viii) Provider failing to advise the Council of temporary and permanent staff changes – Driver and Passenger Assistant.



20.5 	A Minor Non-Conformance default notice includes requiring the Provider to review the way the Services are provided and to initiate appropriate corrective measures to the satisfaction of the Council within a period of 2 working days, following the issue of a default notice by the Council of each minor non-conformance.



20.6 	Where the Provider fails to undertake corrective action in accordance with the default notice within the time allowed, the Council will issue a further default notice to the Provider.



20.7 	A total of five (5) minor non-conformances in a Contractual year may equate to one major non-conformance default notice.



20.8 	(b) A Major Non-Conformance includes:



(i) The vehicle fails to arrive or arrives over 30 minutes later than the agreed pick up time;

(ii) The driver does not hold the relevant license to operate the vehicle;

(iii) The driver or passenger assistant does not possess a clear enhanced DBS disclosure;

(iv) The vehicle safety features are inoperative or in poor operating condition such that the vehicle would be in contravention of the MOT (VOSA) test / road traffic regulations, or where the occupant has a reasonable concern for their safety;

(v) The driver drives the vehicle in an unsafe or unprofessional manner, or in a manner that causes the Service User undue distress;

(vi) The driver uses a mobile telephone whilst driving, other than to respond to immediate issues relating to the delivery of the service, if appropriate to do so;

(vii) The driver or Passenger Assistant smokes inside or outside of the vehicle whilst in attendance or transporting a Service User;

(viii) The driver or Passenger Assistant uses inappropriate, abusive, or sexual language;

(ix) The driver is in attendance or drives a vehicle under the influence of drugs, alcohol or any other banned substances or medication that influences the driver’s driving capability;

(x) The driver or Passenger Assistant inappropriately touches, molests, or assaults a Service User;

(xi) The Provider fails to provide suitable trained Drivers or Passenger Assistants to meet the sensitivity of the routes and clients transported;

(xii) The driver is prosecuted for a driving offence(s) and issued with 6 or more points on their driving licence;

(xiii) The Provider fails to provide monthly or annual performance reports or supporting the Council to attain Provider records and/or undertake audits;

(xiv) The Provider fails to attend Contract review meeting(s) or investigations related to Health & Safety incidents, Annual Review, complaints, non-conformance, and benchmarking reviews;



20.9 	The Council in consultation with the Provider will review each alleged non-conformance by the Provider. The Council’s representative will investigate each Minor Non-Conformance with the Provider in the first instance. The Provider may appeal against the Council’s findings to the Council’s representative within 10 working days of any decision.



20.10 	The Provider shall send a senior level representative to a meeting convened by Council’s representative following the occurrence of an alleged major non-conformance to investigate the non-conformance. The Council’s representative will inform the Provider of the result of the investigation within a period of 5 working days from the date of the meeting.



21. Record-keeping



21.1	In addition to Clause 16 of the Supplier Agreement, Providers are required to keep a daily log of all journey carried out in the execution of the Services. This log must include details of journeys undertaken (include Driver and Passenger Assistant details, arrival/departure times, details of ‘no shows’, and details of incidents of unsatisfactory behaviour by Service Users).



21.2 	Providers will be required to submit financial accounts on request by the Council.



22. Compliance Visits, Spot Checks, and Inspections



22.1 	The Council expects the Providers to carry out spot checks to ensure that all its Staff are providing Services required by the Council in accordance with this Services Specification and the Contract. The Council reserves the right to request details of the frequency, content, and outcome of these checks.



22.2 	The Council will also conduct such checks and inspections as it considers necessary to monitor the execution of the Services by the Provider and to ensure compliance with this Services Specification. These checks and inspections will include:



· Regular and un-notified spot checks on the Provider's vehicles and staff during the execution of Services required by the Council. The Council's inspectors will provide appropriate identification to the Provider's staff prior to commencing checks and will ensure that they do not cause hazard or undue delay to the completion of the Services. The Council will provide details of such checks to the Provider in writing, including positive and negative observations, as appropriate;

· A pre-notified annual compliance audit at the Provider's nominated premises, against a checklist that will be made available to the Provider in advance of the audit. The outcome of compliance audits will be notified to the Provider in writing;

· An un-notified compliance audit at the Provider's premises where it considers this to be necessary;

· The Provider is required to provide a full response to any observations made by the Council within 10 days, including details of any remedial action taken.



22.3 	The Council reserves the right to carry out follow-up checks and audits where considered necessary, to increase the frequency of checks and audits and to issue default notices, where it considers that the Provider has failed to meet significant requirements of the Contract.









23. Contract Management



23.1 	Providers shall self-monitor their performance and provide, in a monthly and an annual report, to the Council details of the Providers’ performance of the Services, current and pending risks and health and safety related issues for each calendar month. The report shall contain the number of and extent of service failure attained to be reported against the Contract service delivery criteria.



23.3 	The Council shall annually review the Provider’s performance, reviewing the Providers monthly reports, service and default notices and any other related correspondence between the Council and Providers, including third party surveys.



23.4 	Benchmarking outcomes shall be reviewed with the Provider at the Annual Performance Review.



24. Meetings



24.1 	The Provider is required to attend meetings with the Council concerning the execution of the Services when reasonably requested by the Council. Such meetings will be held as required and will include a formal annual appraisal of the Provider's performance under the Contract.



24.2 	The Provider will be required to attend safeguarding or child protection meetings when requested by the Council and to provide the Council with information relating to allegations or suspicions of abuse, where necessary.



25. Vehicle Tracking reports



25.1 	The Provider will be required to have a ‘Live’ tracking system with capability to identify and report at all times the location, time to destination, actual arrival time at destination of the Provider’s vehicles for scheduled and adhoc transport provision. The Provider shall supply a copy of the attendance report at destinations in support of the monthly Providers’ performance report stipulating date and time of arrival at the destination.



25.2 	These reports must be standard reports (or templates agreed by the Council) provided by the tracking system software/process and will be accepted by the Council as confirmation of the actual attendance time. This information will be used to identify where delivery of the Services has exceeded the agreed journey time and for payment of discounted rates, KPI monitoring and non-conformance reporting.



26. Data Protection Legislation



26.1	In this section, the terms "Data Subject", "Personal Data", "Data Processor", "Data Controller" and "Processing" shall have the same meanings given to them as stated in the supplier agreement



[bookmark: _Toc521267439][bookmark: _Toc521267590]26.2	For the purposes of the Act, the parties agree that the Council is the Data Controller, and the Service Provider is the Data Processor with respect to the Personal Data the Council transfers to the Service Provider.  The Service Provider agrees that whilst processing the Personal Data:

i. [bookmark: _Toc521267440][bookmark: _Toc521267591]It will not use the Personal /sensitive Data for any purposes other than those detailed above

ii. [bookmark: _Toc521267441][bookmark: _Toc521267592]It will not disclose the Personal Data to a third party in any circumstances other than at the specific written request of the Council.

iii. [bookmark: _Toc521267442][bookmark: _Toc521267593]It will employ appropriate operational and technological processes and procedures to keep the Personal Data safe from unauthorised use or access, loss, destruction, theft or disclosure.  The organisational, operational and technological processes and procedures adopted are required to comply with the requirements of ISO/IEC 27001:2005 (ISO/IEC 17799:2005) as appropriate to the Services being provided to the Council.  the Council will use ISO/IEC 27002:2005 as a basis for auditing compliance with the guarantees that the Service Provider provides in relation to this obligation; 

iv. [bookmark: _Toc521267443][bookmark: _Toc521267594]It will not keep the personal data on any laptop or other removable drive or device unless that device is protected by being fully encrypted and been approved by the Council and it has been agreed by the Council that the use of the device or laptop is necessary for the provision of the Services under this contract. 

v. [bookmark: _Toc521267444][bookmark: _Toc521267595]Any paper documents that need to be retained by the Service Provider (and reasons/requirements are not stipulated in Service Specification), will need to have prior agreement by the Council

vi. [bookmark: _Toc521267445][bookmark: _Toc521267596]Under no circumstances should paper documents containing personal data or confidential information be simply binned or deposited in refuse tips – they must be cross shredded as per council policy

vii. [bookmark: _Toc521267446][bookmark: _Toc521267597]Egress Switch and the DPS must be used when communicating Passenger details (all other tools prohibited: i.e.: Fax, Generic Email or post)

viii. [bookmark: _Toc521267447][bookmark: _Toc521267598]The above will ensure that only such employees who may be required to assist it in meeting its obligations under the Agreement shall have access to the Personal Data. All employees will have to sign Service Providers  confidentiality code of contact which sets out their responsibilities when in receipt of the Council’s data

ix. [bookmark: _Toc521267448][bookmark: _Toc521267599]It will notify the Council of any information security incident that may impact the processing of the personal data covered by this agreement within two working days of discovering, or becoming aware of any such information security incident.  Following the report of any such incident, the Service Provider  will cooperate with the Council’s Information Governance Officers whilst they carry out a risk assessment, root cause analysis and identify any corrective action required the Service Provider will cooperate with the Council in implementing any required corrective action agreed between the parties

x. [bookmark: _Toc521267449][bookmark: _Toc521267600]It will ensure that the personal data is securely removed from systems and any printed copies securely destroyed at the end of this contract, or on termination of the contract.  Under no circumstances should paper documents containing personal data or confidential information be simply binned or deposited in refuse tips. In complying with this clause, electronic copies of the personal data shall be securely destroyed by either physical destruction of the storage media or secure deletion using appropriate electronic shredding software that meets HM Government standards.  Any hard copy will be destroyed by cross-cut shredding and record what is destroyed and when it’s destroyed using the Council template. Once completed a copy must be sent to the Council.

xi. [bookmark: _Toc521267450][bookmark: _Toc521267601]The Service Provider will NOT transfer the Personal Data to any other country   

xii. [bookmark: _Toc521267451][bookmark: _Toc521267602]It agrees to assist the Council promptly with all subject information requests which may be received from the data subjects of the Personal Data 

xiii. [bookmark: _Toc521267452][bookmark: _Toc521267603]Under no circumstances should a Service Provider sub-contract any works without prior written agreement by the Authorised Officer.









27. Comments & Complaints



27.1 The Service Provider shall relay to the Authorised Officer any customer comments and or complaints about the provision of the Service that may be relevant to provider performance management, safeguarding concerns, or insurance claims. 

27.2 The Service Provider may also be asked to take part in other forms of customer feedback including satisfaction and or research surveys, or focus groups etc as and when required. 

27.3 [bookmark: _Toc521267604]The Service Provider must have a procedure in place to deal with complaints from Passengers, parents/carers, schools, colleges, day care centres and other establishments related to the Services.  



Schedule of authorised officers

These officers of Bexley council have primary responsibility for briefing, contracting with, and amending the terms of contracts with transport service providers and are deemed to be ‘The Authorised Officer’ as cited within this specification and associated contract documentation:



Staff of Bexley Integrated Transport Unit (BITU)

		Name

		Email

		Telephone



		Trish Florence

		BITU@bexley.gov.uk

		020 3045 4431



		Denise Crooks

		BITU@bexley.gov.uk

		020 3045 4431



		Daisy Wheeler

		BITU@bexley.gov.uk

		020 3045 4431



		Sharan Sandhu

		BITU@bexley.gov.uk

		020 3045 4431



		Elise  Flanagan

		BITU@bexley.gov.uk

		020 3045 4431



		Kevin Taylor 

		BITU@bexley.gov.uk

		020 3045 4431





Should these details change, BITU will notify Providers by electronic means.









Appendix 1 – GDPR Table





Processing, Personal Data and Data Subjects



1. The contact details of the Controller’s Data Protection Officer are: nick.hollier@bexley.gov.uk 

2. The contact details of the Processor’s Data Protection Officer are: [insert Contact details]

3. The Processor  shall  comply  with  any  further  written  instructions  with  respect  to processing by the Controller

4. Any such further instructions shall be incorporated into this Schedule.



		Description

		Details



		Identity of the Controller and Processor

		The Parties acknowledge that for the purposes of the Data Protection Legislation, the Council is the Controller and the Contractor is the Processor in accordance with Clause 18 of the Dynamic Purchasing System Agreement and Clause 5.1 of the Contract.





		Subject matter of the processing

		The processing is needed in order to ensure that the Processor can effectively deliver the Contract to provide a service to members of the public. The service being delivered is transport services for vulnerable children, young persons and adults who have been identified by the Controller as entitled to support with travel to their identified destination, as outlined in the Councils Travel Assistance policies for Children and Young People accessing educational placements and the Adult Social Care Travel Assistance Policy.



		Duration of the processing

		The processing will continue for the duration of each Contract awarded under the Dynamic Purchasing System Agreement. The initial duration of Dynamic Purchasing System Agreement is from 18th of March 2019 until 17th April 2021 and may be extended annually until 17th April 2025. Processing may be required throughout this period.



		Nature and purposes of the processing

		The nature of processing includes the following:

· Collection

· Recording

· Storage

· Use

· Adaptation or Alteration

· Disclosure by Transmission

· Dissemination

· Erasure or Destruction of Data

The purpose of processing is to ensure services are appropriate informed to ensure students/pupils or customer/clients are in receipt of services that support their specific needs/circumstances and ensure that the service is safe, secure and appropriate. The processing of information supports the Council deliver both statutory and non-statutory travel services for vulnerable children, young persons and adults.



		Type of Personal Data being Processed

		To provide the service only relevant personal data to enable suitable travel arrangements to be established and maintained will be processed. This may include:  

· Name

· Address

· Destination of Travel

· Date of Birth

· Gender

· Travel Related Medical/Health Needs

· Travel Related Educational/Support Needs

· Contact Details of Individual, their parent/carer/guardian, and emergency contact details









		Categories of Data Subject

		The categories of Data Subject include:

· Students /pupils

· Customer/clients

· Immediate Family/Carers of Service Users (only if relevant to travel arrangements)



		Plan for return and destruction of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data

		Data must be retained for the entire period a student/pupil or customer/client continues to access the service provided by the processor.

Where a student/pupil or customer/client stops accessing travel services the process is required to preserve the data for a further 6 years before records are destroyed. This can be undertaken by third parties contracted for those purposes, provided that it is compliant with the General Data Protection Regulation (GDPR) and the Data Protection Act 2018.
















Appendix 2 – Procedure if Parent/Carer Not At Home

Driver and Passenger Assistant Procedure If Parent/Carer Not Home 

(Home Collection & Drop Off Only)





There will be rare occasions when children, young people or adults are not able to be received home due to their parent/carer being delayed. In such cases the Driver or Passenger Assistant must follow the guidance set out below. At all times Drivers and/or Passenger Assistants must ensure the child, young person or adult is kept informed of what is happening and are not caused any undue stress or anxiety.



· All parents / carers  will be notified of the return times and drop off points and must be available to receive their child, young person or adult when s/he returns home.

· No child, young person or vulnerable adult will be left alone, unless the Council has previous written authorisation from the parent/carer, have informed the transport provider and that it is judged safe to do so by the Driver or Passenger Assistant.

· If there is nobody at home or at the pick-up point to receive the child /young person, the Driver will wait for five minutes.

· If after this time there is still nobody to receive the child/young person then the Driver or Passenger Assistant must inform the Council who will continue to try to make contact with the parent/carer whilst the crew continue with their duties, returning with the child at the end of the route.

· Driver and/or Passenger Assistant duties do not end until the last child, young person or adult has been delivered home or to the place notified by the Council if the parent/carer are not home; on no account should this duty be delegated to any other person.

· Children/young people must not be left unattended at any time. Do not take any risks as the consequences could be very serious. If in doubt contact the Council or the School/college, or in an emergency ask the Police to help.









Bexley Integrated Transport Unit (BITU): 020 3045 4431

 









Appendix 3 – Legislation & Policies

Legislation

i. Children Act 1989

ii. Children Act 2004

iii. Children and Families Act 2014

iv. The Care Act 2015

v. Equality Act 2010

vi. Working Time Regulations 1998

vii. General Data Protection Regulation (Regulation (EU) 2016/679) 

viii. National Minimum Wage Act 1998

ix. Health and Safety at Work Act 1974

x. Relevant Transport for London Taxi and Private Hire Regulations as set out https://www.tfl.gov.uk/corporate/publications-and-reports/taxi-and-private- hire?intcmp=3162





Policies



· Bexley Council’s Home to School Travel Assistance Policy’s

http://www.bexleylocaloffer.uk/category/276 

· Protecting adults at risk: London multi-agency policy and procedures to safeguard adults from abuse 

http://www.scie.org.uk/publications/reports/report39.pdf?res=true 

· London Multi-Agency Adult Safeguarding Policy & Procedures 

http://londonadass.org.uk/wp-content/uploads/2015/02/Pan-London-Updated-August-2016.pdf 

· London Child Protection Procedures

http://www.londoncouncils.gov.uk/download/file/fid/19596 









Note: These lists are not exhaustive and subject to changes enforced by the Council or statute.











Appendix 4 – Code of Conduct



 Driver and Passenger Assistant Behaviour Code of Conduct







DO:

DO report all health & safety issues without delay to the establishment and the Council.

DO inspect your vehicle daily before commencing a route.

DO keep Passengers safe and protect them from harm.

DO look after yourself and your Passengers.

DO report any concerns of inappropriate Passenger attention.

DO treat everyone with respect.

DO provide a positive example you wish others to follow.

DO dress appropriately in suitable clothing at all times.

DO respect people’s right to personal privacy.

DO create an environment in the vehicle where people feel comfortable and are confident in pointing out attitudes and behaviours they don’t like.

DO communicate with Passengers and Passenger Assistants in a way that all can understand.

DO allow Passengers choice over the use and volume of any radio or other audio device.

DO report and challenge all inappropriate and/or abusive activities, such as ridicule or bullying.

DO report any gifts you receive in accordance with Council policy & ensure they are not of significant value or intention.

DO follow procedures for reporting all allegations of a safeguarding nature.

DO record all incidents in your diary for future reference


DO NOT:

DO NOT use your position to gain access to information for your own advantage or another’s detriment.

DO NOT intimidate, threaten, coerce or undermine anyone.

DO NOT engage in any sexual activity or inappropriate behaviour.

DO NOT play games or have physical contact that are inappropriate.

DO NOT jump to conclusions about people’s behaviour without checking facts.

DO NOT investigate any allegations by yourself.

DO NOT make suggestive remarks or gestures, tell jokes of a race/sexual etc nature or engage in inappropriate verbal banter.

DO NOT create a personal relationship with a Passenger 

DO NOT give any personal details about yourself or others to a Passenger.

DO NOT allow any Passenger to access any of your personal accounts on social networking sites.

DO NOT rely on your good name to protect you - it may not be enough.

DO NOT believe that an allegation could not be made against you, it could.

DO NOT smoke immediately prior to or during the journey when transporting Passengers.

DO NOT use mobile phones or other devices during the journey unless it is directly related to the provision of the service.

DO NOT consume food or drink during the journey when transporting Passengers.





[bookmark: _Toc521267605]Remember: someone may misinterpret your actions, however well intentioned.

[bookmark: _Toc521267606]Ask yourself are my actions fair, reasonable, warranted, proportionate, measured, safe and applied equally?

[bookmark: _Toc521267607]If in doubt contact the Council who will seek advice and give appropriate guidance




Appendix 5 – First Aid Training Requirements



Training Delivery

Providers need to ensure those delivering training (including assessing learning success) have the necessary qualifications and experience.



It is expected that monitoring and quality assurance systems are in place to ensure training standards are met and learning positively affects the delivery of services.



For reference Emergency First Aid at Work training typically is six hours of training and is run over a minimum of one day.



Certification

Each employee completing the EFAW training must be confirmed by a certificate. Certificates must detail the individual who has successfully completed the training, the date training (and assessment) was completed, the name and signature of the trainer (including the organisation name who the trainer is employed by), the expiry date of training (certificate will be valid for three years), details of the training undertaken and associated standards.



Standards of First Aid

Training must be delivered to teach the first-aid management of injuries and illness in relation to EFAW in accordance with:



· Current guidelines published by the Resuscitation Council (UK); and

· The current edition of the first-aid manual of the Voluntary Aid Societies (St John Ambulance, British Red Cross, St Andrew’s First Aid; or

· Other published guidelines, provide they are in line with the two above or supported by a responsible body of medical opinion.



Refresher Training

During the three year certification period the provider must ensure that employees basic skills and knowledge is up to date with any changes to first-aid procedures, and to ensure individuals can perform their role to the required standard and expectations detailed in the service specification. 



The provider will be responsible for ensuring where required individuals undertake refresher training during the three year certification period.



Syllabus

On completion of the training, successful candidates should be able to:



· Understand the role of the first-aider, including reference to:- 

· The importance of preventing cross infection;

· The need for recording incidents and actions;

· Use of available equipment;

· Assess the situation and circumstances in order to act safely, promptly and effectively in an emergency;

· Administer cardiopulmonary resuscitation and use an automated external defibrillator;

· Administer first aid to a casualty who is choking;

· Administer first aid to a casualty who is wounded and bleeding;

· Provide appropriate first aid for minor injuries (including small cuts, grazes and bruises, minor burns and scalds, small splinters).



PLEASE NOTE: Training is for the purpose of providing appropriate awareness and understanding of what to do in an emergency (and unforeseen) situation. Individual passengers with medical needs that are likely to require specialist support and possible emergency medical intervention will be identified in the individuals care plan.


London Borough of Bexley

Self-Billing Agreement



This Self-Billing Agreement made as of Insert Date (“Effective Date”)



BETWEEN



(1)	London Borough of Bexley, Civic Offices, 2 Watling Street, Bexleyheath, Kent, DA6 7AT (the “Council”)



and



(2)	Insert Supplier Name (Insert Company Number) of Insert Company Address (the “Supplier”)



(Each a “Party”, together the “Parties”)



WHEREAS:

(A) The Council and the Supplier have entered into agreement(s) which govern the relationship between the Parties.  The Council and the Supplier have entered or will enter into Service Agreements at various times for the Services.



(B) The Council and the Supplier have agreed to use a self-billing procedure for all transactions (the “Relevant Transactions”) in respect of the Services;



(C) The Council and the Supplier shall adhere to the conditions imposed by HM Revenue and Customs in respect of self-billing invoices, as may be amended from time to time;



(D) The Council and the Supplier agree that this Self-Billing Agreement shall be incorporated into the terms and conditions of each of the Supplier Agreements.



Definitions:



“Agreement”	means the agreement between the Council and the Supplier for the provision of Services as set out in SProc.Net



All terms defined within the Supplier Agreement shall have the same meaning when used within this Self-Billing Agreement.





It is agreed as follows:



1. The Supplier hereby agrees:



i. to accept electronically delivered Self-Bill Invoices raised on its behalf by the Council in respect of all Relevant Transactions;

ii. not to issue VAT invoices in respect of the Services;  

iii. where for internal compliance reasons it raises dummy invoices, the Supplier will reconcile such dummy invoices to the Self-Bill Invoice. 

iv. to reconcile their account with any factoring company as may be applicable from time to time.

v. to only submit paper-copy Service Receipts where pre-agreed in writing with the Council;

vi. subject to (v) above, to ensure the Technology’s Service Receipt submission system is used to capture all hours worked in respect of the Services;

vii. to ensure that rates, hours, hours types and expenses are verified prior to submission or on-line entry of Service Receipts;

viii. to raise any discrepancies between a Self-Billing Invoice received from the Council and invoicing data in its internal records within seven (7) days of receipt of such Self-Bill Invoice;

ix. to notify the Council immediately if the Supplier changes its VAT registration number, ceases to be VAT registered or sells or otherwise disposes of all or part of its business; 

x. to respond to any request for confirmation of its VAT registration details within seven (7) days of receipt of the request.



2. The Supplier agrees and acknowledges that where there is any breach whatsoever of Clause 1 above, the Council may at its sole discretion delay or not process payment of the sums due to the Supplier from such Self-Bill Invoices that the breach pertains to.



3. The Council agrees:

i. wherever reasonably possible, to provide a valid Self-Billing VAT invoice to the Supplier on a regular (e.g. weekly or monthly) basis;

ii. to include on each invoice the Supplier’s name, address and VAT registration number, invoice total and details of applicable VAT at the prevailing rate; 

iii. to inform the Supplier of any relevant changes to the Council’s VAT registration status, and enter into a new Self-Billing agreement should this be necessary;



4. The Council will not accept any liability for payment of any of the Supplier’s services where the Supplier does not hold a valid signed/approved Service Receipt, as applicable, or where the Service Receipt has not been authorised via the Technology’s online Service Receipt system, SProc.Net, or such other application as directed by the Council from time to time.



5. For the avoidance of doubt, any payment properly due to the Supplier will be made in accordance with the terms and conditions of the Agreement between the Parties.



6. The Parties shall, without limitation to the foregoing, comply at all times with all conditions imposed by HM Revenue & Customs in respect of Self-Bill invoicing processes.



7. The Supplier acknowledges and accepts that the Self-Bill process made under this Self-Billing Agreement shall be performed via the Technology Provider (adam HTT Limited (trading as adam limited registered company number: 07718565) or such other body as may be appointed by the Council from time to time. 



8. Payment of the confirmed delivered services detailed in Self-Bill invoicing will be made by the Council with payment to the Provider within thirty (30) days of issue of a valid Self-Bill invoice in accordance with the Self Bill agreement. For the avoidance of doubt, any debt that is owed by the Council to the Supplier, and any disputes regarding the Relevant Transactions must be managed between the Supplier and the Council directly.



9. Any overpayment by either Party, whether of the Contract Price or of VAT or otherwise, shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment.



10. For the avoidance of doubt, this Self-Billing process shall be co-terminus with the duration of the Supplier Agreement but shall be subject to annual review by the parties.



11. This Self-Billing Agreement shall be read in accordance with the laws of England and Wales and shall be subject to the exclusive jurisdiction of the English courts.





 









		Agreed and accepted for and on behalf of London Borough of Bexley by:





		





 

		Name:

		



		Position:

		



		Date:

		













Agreed and accepted for and on behalf of the Supplier by:
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(Insert digital or written signature here: ......................................................)

		Name:

		     



		Position:

		     



		Date:
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[bookmark: _Toc3797340]Travel and Transport Services – DPS Application Guide 

[bookmark: _Hlk1656521][bookmark: _Hlk1656784]London Borough of Bexley (“the Council”) is working with adam to provide a web-based solution (SProc.Net) to manage its Dynamic Purchasing System (DPS) for the procurement of Travel and Transport Services.

Travel and Transport Services refers to: 

· [bookmark: _Toc500509831]Adult Social Care & Health

· Children's Services

This DPS Application Guide, along with the DPS Operational Guide, will give you an overview of:

· What a DPS is

· The Entry Criteria you must meet to join the DPS

· The Evaluation Methodology the Council will use to assess your capability to deliver Travel and Transport Services

· How the Council will manage the procurement and invoicing process using SProc.Net




[bookmark: _Toc3797341]What is a Dynamic Purchasing System (DPS)?

A DPS is a completely electronic system used by the Council for purchasing commonly used goods, works or services and is governed by Regulation 34 of the Public Contract Regulations. 

A DPS operates differently to traditional contracts and frameworks in that it is an ‘open market’. It allows providers to apply to join at any time and is designed to provide the Council with access to a pool of providers which can be constantly refreshed. Any interested providers need to apply only once to join the DPS.

When the Council needs to commission a specific Technology Enabled Care product or service, it will publish the ‘Requirement’ on the DPS and invite bids from providers who have been admitted to the DPS in order to award a contract (called a Service Agreement).

[bookmark: _Toc3797342][bookmark: _Hlk1656826]How will the Council run the DPS?

A provider that wishes to provide Travel and Transport Services to the Council will need to apply to join the DPS. This is done by registering and submitting Accreditation and Enrolment information (called an Entry Submission) online at www.Sproc.net.

As part of the application process, providers indicate which of the Service Categories it can provide services for. Providers can opt in and out of these Service Categories at any point, if required.

During the application process, the providers’ capability to provide Travel and Transport Services will be evaluated on a pass / fail basis.

All successful and unsuccessful providers will be notified of the outcome of their application. A provider will either be accepted onto the DPS or rejected and provided with feedback to enable them to improve, where necessary, and to re-apply later, should they wish to. The process of applying to join the DPS is explained further in a step-by-step diagram below (‘How to join the DPS’).

When the Council wants to commission a Travel and Transport Services, it will notify providers on the DPS and will run a tender (known as a Requirement) through SProc.Net. Interested providers will be able to submit offers to provide the products/services required. At the end of the tender period, the Council will normally award a contract and enter into a Service Agreement for the provision of the service/supply of the product. This process is explained further in the DPS Operational Guide.

The DPS will remain open for the term specified in the OJEU Contract Notice. However, if the term needs to be extended or reduced, notice will be given to all providers and a Corrigendum will be issued via OJEU. 

Providers can be removed from the DPS if they fail to comply with the required minimum standards; however, they have the option to re-apply. Should a provider be removed from the DPS for any other reason than failing to comply with the minimum required standards, the decision will be final as to whether the they can be re-admitted to the DPS.


[bookmark: _Toc3797343]How to join the DPS

Providers who want to join the Council’s DPS for Travel and Transport Services will need to show that they meet the Entry Criteria by applying online at www.SProc.net. It is a simple application process consisting firstly of ‘Registration’ and secondly ‘Accreditation and Enrolment’.

The step-by-step process is as follows:



[image: ]Step 1

Supplier Registers

Step 2.1

Supplier creates and submits accreditation

Step 2.2

Supplier creates and submits enrolment

Step 3

adam reviews accreditation

Step 4

If passed, adam reviews enrolment

Step 5

If passed, the Council evaluates enrolment

Step 6

If approved, supplier joins the DPS





Please note that if not approved, the provider will receive feedback from the Council and can re-apply from Step 2.1 or 2.2. Typically, the cycle of these steps will take a maximum of 10 working days.

All providers who are successful with their application will be admitted to the DPS.




[bookmark: _Toc3797344]Step 1: Registration

You must register your business on the online system (www.SProc.net). To do this, you will need to provide the following information:

· Business Name

· Registered Name (if different from above)

· Website

· Logo file

· Business Tax/VAT Number

· Legal Entity Type

· Business Registration Number (Limited Company, Public Limited Company, Limited Liability Partnership, Community Interest Company only)

· Charity Registration Number (Charities only)

· Number of Employees

· SME status

· What do you supply: Goods, Services or both? 

· How did you learn about adam?

· Registered Business Address: line 1 and 2, City, County, Postcode

· Telephone number

· Email address

The business name you register with, will be the name shown on the system. You must then create your first administrative user by providing:

· Title

· First name

· Last name

· Job title

· Email address

· Telephone number

Once the above fields have been completed and the first administrative user has been created, they will receive a username and temporary password. Upon logging into SProc.Net, the administrative user will be prompted to change their password. After this you can proceed to the Accreditation and Enrolment stage. The administrative user will have the ability to create other users for their organisation.

For further details and support on how to complete this registration process, please visit the ‘Contact us’ page at http://demand.sproc.net or email our supplier engagement team directly at supplier.engagement@useadam.co.uk.




[bookmark: _Toc3797345]Step 2: Accreditation & Enrolment

Step Two is the Accreditation and Enrolment stage; this is where your business must show that it meets the Council’s Entry Criteria.

This is completed by providing responses on SProc.Net to a series of questions and uploading documents to provide information about your organisation. The tables in sections 1 to 2 below set out the questions you will have to respond to and documents that need uploading. Some questions will only have to be answered depending on the response to another question.

1. [bookmark: _Toc3797346]Accreditation

During the Accreditation stage you need to provide responses to questions and upload documents.  You will also need to confirm your business’s acceptance of the Call-Off Terms and Conditions, Supplier Agreement, Service Specification, Self-Bill Agreement, and Declaration Statement.

The Supplier Agreement (DYNAMIC PURCHASING SYSTEM AGREEMENT FOR THE PROVISION OF TRANSPORT SERVICES TO THE LONDON BOROUGH OF BEXLEY) confirms that you agree to the terms and conditions required to provide services to the Council through the DPS. The Self Bill Agreement states that the payment for each Service Agreement awarded through the DPS will be managed through Service Receipting via SProc.Net. In order to confirm acceptance of this, you will need to download the provided Supplier Agreement and Self Bill Agreement document, complete it and re-upload it onto SProc.Net. For more information on Service Receipting, please see the DPS Operational Guide which can be found at http://demand.sproc.net.

The Call-Off Terms and Conditions sets out general provisions, supply of services, payment and contract price, statutory obligations and regulations, protection of information, control of contract, liabilities, default, disruption and termination, disputes and law. You will also need to confirm acceptance of the Call-Off Terms and Conditions by signing the document. You will need to download the provided document, sign and upload it onto SProc.Net.

1.1 [bookmark: _Toc3797347]Company Information

This section is used to gather the necessary details to understand the nature of your organisation and legal entity. The questions are for information only, but a potential provider may be excluded on the grounds of providing insufficient or false information. 

The following is a complete list of all questions that need to be completed. Some of the questions are supplementary. The answers you provide will determine which of these questions require a response (as indicated by the trigger question no.).

		

		Company Information

		Trigger Question No.



		1

		Full name of the potential supplier submitting the information

		



		2

		Registered office address (if applicable)

		



		3

		Registered website address (if applicable)

		



		4

		Trading Status?

		



		5

		Please specify your trading status 

		4



		6

		Date of registration in country of origin

		



		7

		Company registration number (if applicable). 

		



		8

		Charity registration number (if applicable).

		



		9

		Head office DUNS number (if applicable).

		



		10

		Registered VAT number

		



		11

		If applicable, is your organisation registered with the appropriate professional or trade register(s) in the member state where it is established?

		



		12

		Please provide the relevant details, including the registration number(s)

		11



		13

		Is it a legal requirement in the state where you are established for you to possess a particular authorisation, or be a member of a particular organisation in order to provide the services specified in this procurement?

		



		14

		Please provide additional details of what is required and confirmation that you have complied with this.

		13



		15

		Trading name(s) that will be used if successful in this procurement.

		



		16

		Relevant classifications (state whether you fall within one of these, and if so which one)

		



		17

		Are you a Small, Medium or Micro Enterprise (SME)? See EU definition of SME: http://ec.europa.eu/enterprise/policies/sme/facts-figures-analysis/sme-definition/

		



		18

		Details of Persons of Significant Control (PSC), where appropriate:

- Name;

- Date of birth;

- Nationality;

- Country, state or part of the UK where the PSC usually lives;

- Service address; 

- The date he or she became a PSC in relation to the company (for existing companies the 6 April 2016 should be used); 

- Which conditions for being a PSC are met;

- Over 25% up to (and including) 50%,

- More than 50% and less than 75%,

- 75% or more.



(Please enter N/A if not applicable).



UK companies, Societies European (SEs) and limited liability partnerships (LLPs) will be required to identify and record the people who own or control their company. Companies, SEs and LLPs will need to keep a PSC register and must file the PSC information with the central public register at Companies House. See PSC guidance.

		



		19

		Details of immediate parent company:

- Full name of the immediate parent company

- Registered office address (if applicable)

- Registration number (if applicable)

- Head office DUNS number (if applicable)

- Head office VAT number (if applicable)

(Please enter N/A if not applicable)

		



		20

		Details of ultimate parent company:

- Full name of the immediate parent company

- Registered office address (if applicable)

- Registration number (if applicable)

- Head office DUNS number (if applicable)

- Head office VAT number (if applicable)

(Please enter N/A if not applicable)

		



		21

		Are you bidding as the lead contact for a group of economic operators?

		



		22

		What is the name of the group of economic operators? Please enter N/A if not applicable.

		21



		23

		Proposed legal structure if the group of economic operators intends to form a single legal entity prior to signing a contract, if awarded. If you do not propose to form a single legal entity, please explain the legal structure.

		21



		24

		Are you or, if applicable, the group of economic operators, proposing to use sub-contractors?

		



		25

		Please confirm that you have uploaded additional details for each sub-contractor in the downloadable template.

		24







1.2 [bookmark: _Hlk516219404][bookmark: _Toc3797348]Accreditation – Document Upload

The documents listed below must be uploaded onto SProc.Net as part of your submission:

		

		Document Type

		Description



		1

		Self-Bill Agreement

		Please download the Self-Bill Agreement document, fill this in and upload. 



		2

		Sub-Contractor Information

		If you have responded 'Yes' to Q24, please download the Sub-contractor Information, fill in and upload.



		3

		Declaration Statement

		Please download the Declaration Statement, fill in and upload.










2. [bookmark: _Toc3797349]Enrolment

You can begin the Enrolment stage as soon as you have submitted your Accreditation. You don’t need to wait for the Accreditation to be approved; however, your Enrolment can only be reviewed by adam and the Council after you pass the Accreditation stage. 

At the Enrolment stage, you will need to provide responses to a series of questions and upload documents relating to your capabilities. The Council will use the responses and documents provided to assess the capability of your organisation to provide Travel and Transport Services to the Council. 

Within the Enrolment section you will need to select which of the Service Categories you can provide products/services for. Once you are on the DPS, you will only be invited to bid on the Service Categories you have selected. 

2.1 [bookmark: _Toc3797350]Additional Company Information

The Council wants to ensure the capability of all providers admitted onto the DPS. Your responses to these questions will be evaluated on pass/fail basis.

		

		Company Information

		Trigger Question No.



		1

		Has your organisation completed the European Single Procurement Document? https://ec.europa.eu/tools/espd/filter?lang=en



(This is an electronic self-declaration document to be submitted by suppliers interested in tendering for contracts to public bodies located anywhere within the European Union. Created under the EU's 2014 Directive on Procurement the ESPD is intended to simplify the process of qualification for tendering by permitting businesses to self-declare that they meet the necessary regulatory criteria or commercial capability requirements of the public authority concerned, without needing to submit proof unless subsequently selected as the appointed contractor. The supplier must state that they are able, upon request and without delay, to provide the supporting documents necessary to prove compliance.

		










2.2 [bookmark: _Toc3797351]Grounds for Mandatory & Discretionary Exclusion

Mandatory

A provider will be excluded from becoming, or continuing to be, an approved provider if there is evidence of convictions relating to specific criminal offences including, but not limited to, bribery, corruption, conspiracy, terrorism, fraud, child labour and other forms of trafficking in human beings and money laundering, or if you have been the subject of a binding legal decision under the laws of your organisation’s country of establishment or of any UK jurisdiction which found a breach of legal obligations to pay tax or social security obligations (except either, on an exceptional basis, for overriding reasons relating to the public interest such as public health or protection of the environment or where an exclusion is disproportionate e.g. only minor amounts involved). 

Discretionary

A provider may be excluded from becoming, or continuing to be, an approved provider if they have violated applicable obligations in the field of environment, social and labour law; are or have been bankrupt or the subject of insolvency or winding-up proceedings; have been guilty of grave professional misconduct or distortion of competition; if there is a conflict of interest within the meaning of regulation 24 due to the participation in the procurement procedure, if there have been significant or persistent deficiencies in the performance of a substantive requirement under a prior public contract, a prior contract with a contracting entity, or a prior concession contract, which led to early termination of that prior contract, damages or other comparable sanctions; has influenced the decision-making process of the Council to obtain confidential information that may confer upon the organisation undue advantages in the procurement procedure; or has negligently provided misleading information that may have a material influence on decisions concerning exclusion, selection or award. 

Any provider that answers ‘Yes’ to questions 2, 5 or 8 should provide, in the relevant space for this on SProc.Net, enough evidence that provides a summary of the circumstances and of any remedial actions that it has taken which are enough to demonstrate its reliability as a provider despite the conviction in question. The provider must demonstrate it has taken such remedial action to the Council’s satisfaction in each case. 

If such evidence is considered insufficient by the Council (whose decision will be final), the provider will not be admitted to the DPS. 

In order for the aforementioned evidence to be deemed sufficient, the provider will, as a minimum, prove that it has: 

· paid or undertaken to pay compensation in respect of any damage caused by the criminal offence or misconduct; 

· clarified the facts and circumstances in a comprehensive manner by actively collaborating with the investigating authorities; and 

· taken concrete technical, organisational and personnel measures that are appropriate to prevent further criminal offences or misconduct. 

 

The measures taken by the provider will be evaluated by the Council, considering the gravity and circumstances of the criminal offence or misconduct. Where the measures are considered by the Council to be insufficient, the provider shall be given a statement of the reasons for that decision.



		

		Grounds for Mandatory & Discretionary Exclusion

		Trigger Question No.



		2

		Regulations 57(1) and (2)

The detailed grounds for mandatory exclusion of an organisation are set out on this web page:

https://www.gov.uk/government/uploads/system/uploads/attachment_
data/file/551130/List_of_Mandatory_and_Discretionary_Exclusions.pdf

which should be referred to before completing these questions.

Please indicate if, within the past five years you, your organisation or any other person who has powers of representation, decision or control in the organisation had been convicted anywhere in the world of any of the offences within the summary below and listed on the webpage.

- Participation in a criminal organisation

- Corruption

- Fraud

- Terrorist offences or offences linked to terrorist activities

- Money laundering or terrorist financing

- Child labour and other forms of trafficking in human beings

		



		3

		Please provide further details; 
- Date of conviction and the jurisdiction, specify which of the grounds listed the conviction was for, and the reasons for conviction,
- Identity of who has been convicted
- If the relevant documentation is available electronically please provide the web address, issuing authority, precise reference of the
documents.

		2



		4

		Have measures been taken to demonstrate the reliability of the organisation despite the existence of a relevant ground for exclusion? (Self Cleaning)

		2



		5

		Regulation 57(3)

http://www.legislation.gov.uk/uksi/2015/102/regulation/57

Has it been established, for your organisation by a judicial or administrative decision having final and binding effect in accordance with the legal provisions of any part of the United Kingdom or the legal provisions of the country in which the organisation is established (if outside the UK), that the organisation is in breach of obligations related to the payment of tax or social security contributions?

		



		6

		Please provide further details. Please also confirm you have paid or have entered into a binding arrangement with a view to paying, the outstanding sum including where applicable any accrued interest and/or fines.



Please Note: The authority reserves the right to use its discretion to exclude a potential supplier where it can demonstrate by any appropriate means that the potential supplier is in breach of its obligations relating to the non-payment of taxes or social security contributions.

		5



		7

		Regulation 57 (8)

http://www.legislation.gov.uk/uksi/2015/102/regulation/57

The detailed grounds for discretionary exclusion of an organisation are set out on this web page, which should be referred to before completing these questions. Please indicate if, within the past three years, anywhere in the world any of the following situations have applied to you, your organisation or any other person who has powers of representation, decision or control in the organisation.

- Breach of environmental obligations? 

- Breach of social obligations? 

- Breach of labour law obligations? 

- Bankrupt or is the subject of insolvency or winding-up proceedings, where the organisation’s assets are being administered by a liquidator or by the court, where it is in an arrangement with creditors, where its business activities are suspended, or it is in any analogous situation arising from a similar procedure under the laws and regulations of any State?

- Guilty of grave professional misconduct?

- Entered into agreements with other economic operators aimed at distorting competition?

- Aware of any conflict of interest within the meaning of regulation 24 due to the participation in the procurement procedure?

- Been involved in the preparation of the procurement procedure?

- Shown significant or persistent deficiencies in the performance of a substantive requirement under a prior public contract, a prior contract with a contracting entity, or a prior concession contract, which led to early termination of that prior contract, damages or other comparable sanctions?

		



		8

		Please provide further details.

-Date of conviction, specify which of the grounds listed the conviction was for, and the reasons for conviction.

-Identity of who has been convicted.

-If the relevant documentation is available electronically please provide the web address, issuing authority, precise reference of the documents.

		7



		9

		Have measures been taken to demonstrate the reliability of the organisation despite the existence of a relevant ground for exclusion? (Self Cleaning)

		7



		10

		Regulation 57 (8)

http://www.legislation.gov.uk/uksi/2015/102/regulation/57

Please indicate if, within the past three years, anywhere in the world any of the following situations have applied to you, your organisation or any other person who has powers of representation, decision or control in the organisation.

- The organisation is guilty of serious misrepresentation in supplying the information required for the verification of the absence of grounds for exclusion or the fulfilment of the selection criteria

- The organisation has withheld such information

- The organisation is not able to submit supporting documents required under regulation 59 of the Public Contracts Regulations 2015

- The organisation has influenced the decision-making process of the contracting authority to obtain confidential information that may confer upon the organisation undue advantages in the procurement procedure, or to negligently provided misleading information that may have a material influence on decisions concerning exclusion, selection or award.

		



		11

		Please provide further details.

-Date of conviction, specify which of the grounds listed the conviction was for, and the reasons for conviction.

-Identity of who has been convicted.

-If the relevant documentation is available electronically please provide the web address, issuing authority, precise reference of the documents.

		10



		12

		Have measures been taken to demonstrate the reliability of the organisation despite the existence of a relevant ground for exclusion? (Self Cleaning)

		10





2.3 [bookmark: _Toc3797352]Economic & Financial Standing

To assess your organisation’s financial viability, you are required to provide the information set out below. If you have indicated that you are part of a wider group, you will also be required to provide further details regarding your organisation’s parent company as detailed below:

		

		Economic and Financial Standing

		Trigger Question No.



		13

		Please confirm that your organisation will provide one of the following to demonstrate its economic/financial standing; 

(a) A copy of the audited accounts for the most recent two years 

(b) A statement of the turnover, profit & loss account, current liabilities and assets, and cash flow for the most recent year of trading for this organisation 

(c) A statement of the cash flow forecast for the current year and a bank letter outlining the current cash and credit position 

(d) Alternative means of demonstrating financial status if any of the above are not available (e.g. Forecast of turnover for the current year and a statement of funding provided by the owners and/or the bank, charity accruals accounts or an alternative means of demonstrating financial status).

		



		14

		Please say if your organisation is part of a wider group (e.g. a subsidiary of a holding/parent company)?

		



		15

		What is the relationship of the organisation to your organisation?

		14



		16

		Are you able to provide parent company accounts if requested to at a later stage?

		14



		17

		Please confirm that if necessary, your organisation's parent company would be willing to provide a guarantee. (A parent company guarantee is a form of financial support provided by a holding company). It is a guarantee of your obligations and typically a financial guarantee that, in the event that you do not pay any obligations under your contractual arrangements then the entity providing the guarantee will pay instead.

		14



		18

		Would your organisation be able to obtain a guarantee elsewhere (e.g. from a bank)?

		17





2.4 [bookmark: _Toc3797353]Technical and Professional Ability

London Borough of Bexley wants to ensure they are contracting with providers who sustain a high level of quality. Therefore, your responses to the questions below will be evaluated to assess the quality of your services.

		

		Technical & Professional Ability

		Trigger Question No.



		19

		Please confirm you will complete and upload the contracts examples template, providing examples of three relevant/similar service contracts, in any combination from either the public or private sector; voluntary, charity or social enterprise (VCSE) from the last three years.



You must have permission from the named contact provided to provide their information and they should be able to provide written evidence to confirm the accuracy of the information provided.

		



		20

		If you are unable to complete and upload the contract examples, in no more than 500 words please provide an explanation why this is the case e.g. your organisation is a new start-up or you have provided services in the past but not under a contract.

		19



		21

		Where you intend to sub-contract a proportion of the contract, please demonstrate how you have previously maintained healthy supply chains with your sub-contractor(s).



Evidence should include, but is not limited to, details of your supply chain management tracking systems to ensure performance of the contract and including prompt payment or membership of the UK Prompt Payment Code (or equivalent schemes in other countries).



Please enter N/A if you do not sub-contract.

		19





2.5 [bookmark: _Toc3797354]Modern Slavery Act 2015

To provide services to the Council, London Borough of Bexley requires you to provide confirmation that you comply with Modern Slavery Act 2015.

		

		Modern Slavery Act 2015

		Trigger Question No.



		22

		Are you a relevant commercial organisation as defined by section 54 ("Transparency in supply chains etc.") of the Modern Slavery Act 2015 ("the Act")?

		



		23

		Are you compliant with the annual reporting requirements contained within Section 54 of the Act 2015?
Please provide the relevant url to view the statement.

		22



		24

		Please provide an explanation if the answer is NO.

		23





2.6 [bookmark: _Toc3797355]Insurances

To provide services to the Council, London Borough of Bexley requires you to have insurance cover as specified below in order to join the DPS. Higher levels of insurance may be requested at Requirement stage by the Council if this is required for a specific service.

		

		Insurances

		Trigger Question No.



		25

		Employers Liability (including volunteers) Insurance Policy (which must be a minimum of £10m):

Please confirm you have uploaded a scanned copy of your organisation's Insurance Certificate for your Employer's Liability indemnity cover.

		



		26

		Public Liability Insurance (including Loss or damage to Service Users’ personal effects) (£10m):

Please confirm you have uploaded a scanned copy of your organisation's Insurance Certificate for your Public Liability indemnity cover, which must be a minimum of £10m.

		



		27

		Operator Licence: Please confirm you have uploaded a scanned copy of your organisation's Operator Licence which will be used to deliver services.

		





2.7 [bookmark: _Hlk525719458][bookmark: _Toc3797356]Technical and Professional Ability

To provide services to the Council, London Borough of Bexley requires you to confirm your technical and professional ability.

		

		Technical and Professional Ability

		Trigger Question No.



		28

		Please self-certify that you have uploaded your methodology detailing how you ensure the drivers and escorts knowledge and expertise is continually developed and you ensure that crews have the expertise to correctly support specific passengers on their routes. Methodology Should include the following: 

1) Overview of Induction programme and core training undertaken by all staff members, 

2) Programme of training available to staff to ensure they are knowledgeable of up to date techniques, strategies, protocol to effectively support each individual passenger and their specific needs/circumstances, 

3) What systems/processes are in place to identify training needs/requirements (early) and how each staff member is monitored to ensure that skills and knowledge learnt through training are being correctly applied as part of their daily tasks and responsibilities, 

4) If training is delivered by another organisation, then detail what training they provide and indicate any of the training that is accredited (including who the training is accredited with and level), 

5) How often the training programme is reviewed and how does the organisation assess/identify where changes are required in order to meet the Council and passengers needs/requirements - Word Limit of 2000 to provide information/evidence against all 5 aspects identified.

		



		29

		Please self-certify that you have uploaded your Methodology Checklist detailing how you deliver the requirements identified in the Service Specification. The methodology should include specific reference to the following: 

1) Procedure and considerations used to identify the right crew (driver and escort) to provide the necessary support for the passengers, including management of very complex, sensitive, and challenging needs/circumstances.

2) Steps undertaken to prepare to begin operating a new route or transportation of new passengers to ensure operation runs smoothly, any anxiety is minimised, and all avoidable issues/problems are dealt with before they happen.

3) How you maintain good relationships with all parties, including families, passengers, Council, Schools, Day Centres, and ensure service standards and expectations continue to be met, and any issues/problems are either avoided or impact minimised (includes dealing with planned and unplanned changes to routes/operations). 

4) How crews and staff will support the Council deliver its Travel Assistance service by ensuring expectations reflect the service available and advice/sign posting is appropriate and consistent.

		





2.8 [bookmark: _Toc3797357]General Data Protection Regulations

To provide services to the Council, London Borough of Bexley requires you to certify your compliance with the General Data Protection Regulation (2016/679/EU).

		

		General Data Protection Regulation

		Trigger Question No.



		30

		Please self-certify that you have uploaded your General Data Protection Policy. And confirm that the document uploaded includes the following;

- Data protection regulation compliance including right to access and right to be forgotten,

- Data Portability,

- Privacy by Design,

- Confidentiality,

- Information asset management,

- Information security,

- Retention of documents,

- Business continuity / disaster recovery, 

- Staff training. (GDPR)

		





2.9 [bookmark: _Toc3797358]DBS Checks

To provide services to the Council, London Borough of Bexley requires you to confirm your compliance with their requirements regarding DBS check's.

		

		DBS Checks

		Trigger Question No.



		31

		Please confirm that DBS check's and appropriate training will be completed (up to date and valid) for all drivers and escorts who will transport children and/or vulnerable people before they begin working on agreed routes.  

		





2.10 [bookmark: _Toc3797359]Health & Safety

To provide services to the Council, London Borough of Bexley requires you to answer the following questions concerning your health and safety procedures.

		

		Health & Safety

		Trigger Question No.



		[bookmark: _Hlk526435912]32

		Please self-certify that you have uploaded confirmation of registration with Contractor’s Health and Safety Assessment Scheme (CHAS), SSIP or Excor.

		





2.11 [bookmark: _Toc3797360]Safeguarding & Safer Recruitment

To provide services to the Council, London Borough of Bexley requires you to answer the following question concerning safeguarding and safer recruitment.

		

		Safeguarding & Safer Recruitment

		Trigger Question No.



		33

		Please self-certify that you have uploaded your Safeguarding & Safer Recruitment Policy. And confirm that the document uploaded includes the following (list is not exhaustive); 

1) Organisations approach to safeguarding, 

2) Working with relevant authorities/organisations, 

3) Use of Procedures and code of practice, 

4) Adoption of Safer Recruitment Best Practice, 

5) Use of Management, Supervision and Training, 

6) How you will keep children and adults safe, 

7) Staff training, 

8) Frequency of Policy Review, 

9) Dealing with a Disclosure, 

10) Guidance for Sharing Information.

		





2.12 [bookmark: _Toc524073597][bookmark: _Toc3797361]  Enrolment – Document Upload

The below documents must be uploaded onto SProc.Net as part of your submission:

		

		Document Type

		Description



		1

		Contract Examples

		Please download the template, fill in and upload. This is to provide details of up to three contracts, in any combination from either the public or private sector.



		2

		Employers Liability Insurance

		Please upload your Employers Liability (including volunteers) Insurance Policy (to be as a minimum in accordance with statutory legislation).



		3

		Public Liability Insurance

		Please upload your Public Liability Insurance (including Loss or damage to Service Users’ personal effects)  (£10m).



		4

		Health and Safety Registration

		Please upload your Health and Safety registration with the Contractor’s Health and Safety Assessment Scheme (CHAS), SSIP or Excor.



		5

		Data Protection/GDPR Policy

		Please upload your company's GDPR Policy, which outlines how your company complies with General Data Protection Regulations.



		6

		Evidence of Organisations economic/financial standing

		Please upload one of the documents outlined in Q13 relating to your organisations economic /financial standing.



		7

		Operator Licence

		Please upload your Operator Licence that will be used to deliver services through this agreement.



		8

		Methodology Checklist

		Please upload your Methodology Checklist detailing your Technical and Professional Ability regarding Training and Development (Q28) and how you deliver the requirements identified in the Service Specification (Q29).










[bookmark: _Toc3797362]Next Steps



[bookmark: _Hlk1983440]For more details on how to create and submit your application, please see the Accreditation and Enrolment User Guide available at http://demand.sproc.net under the ‘Help’ section.

Once you have submitted your Accreditation this will be reviewed by adam. You can begin your Enrolment as soon as you have submitted your Accreditation; you do not need to wait for your Accreditation to be approved first. However, your Enrolment can only be reviewed once your Accreditation has been approved. After adam has ensured that all the relevant documents have been uploaded as required on your Enrolment, your application will then go to the London Borough of Bexley to be evaluated.

Once your application has been reviewed by the Council, you will receive an email notification confirming whether or not your application was successful within approximately 10 working days of the date of submission.
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TUPE and Pensions

1
GENERAL PROVISIONS 


1.1 Definitions 


In the Contract unless the context otherwise requires the following provisions shall have the meanings given to them below:-


		“Accreditation and Enrolment”

		has the meaning given in the Dynamic Purchasing System Agreement



		"Approval" and "Approved" 

		means the written consent of the Council 



		"Auditor"

		has the meaning given in the Dynamic Purchasing System Agreement 



		"Authorised Officer"

		means the individual appointed by the Council pursuant to Clause 2.5.1 



		"Bribery Act"

		means the Bribery Act 2010 and any subordinate legislation made under such Act from time to time together with any guidance and/or codes of practice issued by the relevant government department in relation to such legislation



		“Change in Law”

		means any change in Law which impacts on the performance of the Services and comes into force after the Commencement Date.



		"Commencement Date"

		means the date set out in the Order



		"Commercially Sensitive Information"

		has the meaning given in the Dynamic Purchasing System Agreement.



		“Comparable Supply”

		has the meaning given in the Dynamic Purchasing System Agreement



		"Confidential Information"

		has the meaning given in the Dynamic Purchasing System Agreement



		"Contract" or “Service Agreement”

		means the legally binding agreement for the provision of services made between the Council and the Provider consisting of the Order and these clauses 



		"Contracting Authority"

		means any contracting authority as defined in Regulation 2 of the Public Contracts Regulations 2015 other than the Council



		"Contract Period"

		means the period from the Commencement Date to:- 


(a)
the date of expiry set out in Clause 1.3 (Initial Contract Period); 


(b)
following an extension pursuant to Clause 6.8 (Extension of Initial Contract Period), the date of expiry of the extended period; or


(c)
such earlier date of termination or partial termination of the Contract in accordance with the Law or the provisions of the Contract



		"Contract Price"

		means the price (exclusive of any applicable VAT), payable to the Provider under the Contract, as set out in the Order, for the full and proper performance by the Provider of its obligations under the Contract 



		"Contract Manager"

		means the individual appointed by the Provider pursuant to Clause 2.5.1



		“Controller”

		has the meaning given in the GDPR.



		"Council"

		means the Mayor and Burgesses of The London Borough of Bexley



		“Council Data”

		means;

(a)        the data, text, drawings, diagrams, images or sounds (together with any database made up of any of these) which are embodied in any electronic, magnetic, optical or tangible media, and which are:

       (i)        supplied to the Provider by or on behalf of the Council; and/or


       (ii)         which the Provider is required to generate, process, store or transmit pursuant to this Contract; or


(b)          any Personal Data for which the Council is the Data Controller



		"Crown"

		means the government of the United Kingdom (including the Northern Ireland Assembly and Executive Committee, the Scottish Executive and the National Assembly for Wales), including, but not limited to, government ministers and government departments and particular bodies, persons, commissions or agencies from time to time carrying out functions on its behalf



		“Data Loss Event”

		means any event that results, or may result, in unauthorised access to Personal Data held by the Processor under this Contract, and/or actual or potential loss and/or destruction of Personal Data in breach of this Contract, including any Personal Data Breach



		“Data Protection Impact Assessment”

		has the meaning given in the Dynamic Purchasing System Agreement



		“Data Protection Legislation”

		means (i) the GDPR, the LED and any applicable national implementing Laws as amended from time to time (ii) the DPA 2018 to the extent that it relates to processing of personal data and privacy; (iii) all applicable Law about the processing of personal data and privacy.



		“Data Protection Officer”

		has the meaning given in the GDPR.



		“Data Subject”

		has the meaning given in the GDPR.



		“Data Subject Request”

		has the meaning given in the Dynamic Purchasing System Agreement



		"Default"

		means any breach of the obligations of the relevant Party (including but not limited to fundamental breach or breach of a fundamental term) or any other default, act, omission, negligence or negligent statement of the relevant Party or the Staff in connection with or in relation to the subject-matter of the Contract and in respect of which such Party is liable to the other



		"Deliverables"

		means those deliverables listed in the Order



		"Disclosure and Barring Service/DBS"

		means the service established under the Protection of Freedoms Act 2012 which merged the functions previously carried out by the Criminal Records Bureau (CRB) and the Independent Safeguarding Authority (ISA)






		"DPA 2018"

		means the Data Protection Act 2018



		“DPS Application Guide”

		means the guide produced by the Council detailing the process for joining the DPS in the form included in Schedule 10 (DPS Application Guide) of the Dynamic Purchasing System Agreement as may be updated by the Council from time to time



		“DPS Operational Guide”

		means the guide produced by the Council detailing the operation of the DPS in the form included in Schedule 11 (DPS Operational Guide) of the Dynamic Purchasing System Agreement as may be updated by the Council from time to time



		"Dynamic Purchasing System" or “DPS”

		has the meaning given in the Dynamic Purchasing System Agreement



		"Dynamic Purchasing System Agreement" or “Supplier Agreement”

		means the agreement for the provision of transport services via a Dynamic Purchasing System between the Council and the Provider



		"Environmental Information Regulations" or “EIR”

		means the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government department in relation to such regulations



		"Equipment"

		means the Provider's equipment, plant, materials and such other items supplied and used by the Provider in the performance of its obligations under the Contract



		"FOIA"

		means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time, together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation



		"Force Majeure"

		means any event or occurrence which is outside the reasonable control of the Party concerned and which is not attributable to any act or failure to take preventative action by that Party, including fire; flood; violent storm; pestilence; explosion; malicious damage; armed conflict; acts of terrorism; nuclear, biological or chemical warfare; or any other disaster, natural or man-made, but excluding:-


(a)
any industrial action occurring within the Provider's or any sub-contractor's organisation; or


(b)
the failure by any sub-contractor to perform its obligations under any sub-contract



		"Fraud"

		means any fraudulent act constituting an offence under Laws or any attempt to defraud any public body in relation to this Contract



		“GDPR”

		means the General Data Protection Regulation (Regulation (EU) 2016/679) 






		“General Change in Law”

		has the meaning given in the Dynamic Purchasing System Agreement



		"Good Industry Practice"

		has the meaning given in the Dynamic Purchasing System Agreement



		"Index"

		means the ONS Index D7EG Passenger Transport by Road as published by the Office of National Statistics or any government department upon which duties in connection with the compilation and maintenance of the Index have devolved



		"Information"

		has the meaning given under section 84 of the FOIA



		"Initial Contract Period"

		means the period from the Commencement Date to the date of expiry set out in Clause 1.3 (Initial Contract Period), or such earlier date of termination or partial termination of the agreement in accordance with the provisions of the Contract



		"Intellectual Property Rights" and "IPRs"

		has the meaning given in the Dynamic Purchasing System Agreement



		“Invitation to Tender”, “ITT” or “Requirement”

		has the meaning given in the Dynamic Purchasing System Agreement.



		“Joint Controllers” 

		has the meaning given in the Dynamic Purchasing System Agreement



		"Law"

		has the meaning given in the Dynamic Purchasing System Agreement



		“LED”

		means the Law Enforcement Directive (Directive (EU) 2016/680).



		"Low Emission Zone (LEZ)"

		means the traffic pollution charge scheme with the aim of reducing the tailpipe emissions of specified vehicles in London.



		“Major Non-Conformance”

		has the meaning given in Section 20 (Quality Standards) of the Specification



		“Management Information”

		has the meaning given in the Dynamic Purchasing System Agreement.



		“Minor Non-Conformance”

		has the meaning given in Section 20 (Quality Standards) of the Specification



		“Minor Non-Conformance Default Notice” 

		means a notice issued by the Council to the Provider pursuant to Clause 6.5 and/or Clause 8.2.



		"Month"

		means calendar month



		“Offer”

		has the meaning given for the term “Tender” below



		"Order"

		means the order for Services served by the Council on the Provider via the Technology incorporating (without limitation) the ITT, these Terms and Conditions and the Tender in accordance with the Ordering Procedures



		“Ordering Procedures”

		has the meaning given in the Dynamic Purchasing System Agreement



		"Parent Company"

		has the meaning given in the Dynamic Purchasing System Agreement



		"Party"

		means the Provider or the Council as the context requires



		“Personal Data”

		 has the meaning given in the GDPR.



		“Personal Data Breach”

		has the meaning given in the GDPR.



		"Pre-Existing IPR"

		shall mean any Intellectual Property Rights vested in or licensed to the Council or the Provider prior to or independently of the performance by the Council or the Provider of their obligations under the Contract and in respect of the Council includes, guidance, specifications, instructions, toolkits, plans, data, drawings, databases, patents, patterns, models and designs



		"Premises"

		means the location where the Services are to be supplied, as set out in the Order



		“Procurement Documents”

		has the meaning given in the Public Contracts Regulations 2015






		“Processor” 

		has the meaning given in the GDPR.



		“Prohibited Act” 




		means any of the following:


(a)
to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:


(i) induce that person to perform improperly a relevant function or activity; or


(ii) reward that person for improper performance of a relevant function or activity;


(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Council;


(c) committing any offence:


(i) under the Bribery Act;


(ii) under legislation creating offences concerning fraudulent acts;


(iii) at common law concerning fraudulent acts relating to this Contract or any other contract with the Council; or


(iv) defrauding, attempting to defraud or conspiring to defraud the Council.






		"Project Specific IPRs"

		means:-


(a) 
IPRs in items created by the Provider (or by a third party on behalf of the Provider) specifically for the purposes of the Contract including, any Deliverables and all updates and amendments of these items; and/or


(b) 
IPRs arising as a result of the performance of the Provider's obligations under the Contract



		"Property"

		means the property, other than real property, issued or made available to the Provider by the Council in connection with the Contract



		“Protective Measures”

		means appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it including any outlined in Appendix [1] of Schedule 1 of the Dynamic Purchasing System Agreement



		"Provider"

		means the economic entity with whom the Council enters into the Contract as identified in the Order



		"Quality Standards"

		means the quality standards identified in  in Section 18 (Quality Standards & Performance Monitoring) and Section 20 (Quality Standards) of the Specification and to the extent that there is no conflict any further quality standards published by BSI British Standards, the National Standards Body of the United Kingdom, the International Organisation for Standardisation or other reputable or equivalent body, (and their successor bodies) that a skilled and experienced operator in the same type of industry or business sector as the Provider would reasonably and ordinarily be expected to comply with (as may be further detailed in the Order) 



		"Regulated Activity"

		in relation to children shall have the same meaning as set out in Part 1 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006 and in relation to vulnerable adults shall have the same meaning as set out in Part 2 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006.



		"Regulated Activity Provider"

		shall have the same meaning as set out in section 6 of the Safeguarding Vulnerable Groups Act 2006.



		"Regulatory Bodies"

		means those government departments and regulatory, statutory and other entities, committees, ombudsmen and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in the Contract or any other affairs of the Council



		"Replacement Provider"

		means any third party service provider appointed by the Council to supply any services which are substantially similar to any of the Services and which the Council receives in substitution for any of the Services following the expiry, termination or partial termination of the Contract



		"Request for Information"

		shall have the meaning set out in the FOIA or the Environmental Information Regulations as relevant (where the meaning set out for the term "request" shall apply)



		“Request to Participate”

		has the meaning given in the Dynamic Purchasing System Agreement



		“Requirement”

		has the meaning given for the term “Invitation to Tender” / “ITT” above.



		“Selection Criteria”

		has the meaning given in the Dynamic Purchasing System Agreement



		“Selection Questionnaire” or “SQ”

		has the meaning given in the Dynamic Purchasing System Agreement



		“Self-Billing Agreement”

		means the agreement between the Council and the Provider included as Schedule 9 (Self-Billing Agreement) to the Dynamic Purchasing System Agreement  whereby the Provider agrees to receive pre-populated Self-Bill Invoices generated via the Technology for the billing and payment of the Contract Price.



		“Self-Bill Invoice”

		has the meaning given in the Dynamic Purchasing System Agreement



		“Service Agreement” 

		has the meaning given for the term “Contract” above.



		“Service Receipt”

		the record agreed by the Parties and stored within the Technology of completed Services



		"Services"

		means the  transport services to be supplied as specified in Schedule 1 of the Dynamic Purchasing System Agreement and in the Order 



		“Specification”

		means the  Specification attached as Schedule 1 to the Dynamic Purchasing System Agreement



		“Specific Change in Law”

		means a Change in Law that relates specifically to the business of the Council and which would not affect a Comparable Supply.



		"SQ Response"


		means the response submitted by the Provider to the selection questionnaire issued by the Council        



		"Staff"

		means all persons employed or engaged by the Provider to perform its obligations under the Contract together with the Provider's servants, agents, suppliers and sub-contractors used in the performance of its obligations under the Contract



		Staff Vetting Procedures

		means the Council’s Procedures and departmental policies for the vetting of personnel whose role will involve the handling of information or a sensitive of confidential nature.



		“Sub-processor”

		means any third Party appointed to process Personal Data on behalf of that Processor related to this Contract.



		“Supplier Agreement”

		has the meaning given for Dynamic Purchasing System Agreement above



		“Technology”

		has the meaning given in the Dynamic Purchasing System Agreement



		“Technology Provider”

		has the meaning given in the Dynamic Purchasing System Agreement



		"Tender" or “Offer”

		means the document(s) submitted by the Provider to the Council via the Technology in response to the Council's Invitation to Tender



		"Variation"

		has the meaning given to it in Clause 6.3 (Variation)



		"VAT"

		means value added tax in accordance with the provisions of the Value Added Tax Act 1994



		"Vehicle"

		means any vehicle (including any equipment fixtures and fittings therein), to be supplied and used by the Provider in the performance of the Services.



		"Working Day"

		means any day other than a Saturday or Sunday or public holiday in England and Wales





1.2 Interpretation

The interpretation and construction of the Contract shall be subject to the following provisions:-


1.2.1 words importing the singular meaning include where the context so admits the plural meaning and vice versa; words importing the masculine include the feminine and the neuter

1.2.2 references to any person shall include natural persons and partnerships, firms and other incorporated bodies and all other legal persons of whatever kind and however constituted and their successors and permitted assigns or transferees; 


1.2.3 references to any statute, enactment, order, regulation or other similar instrument shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended, extended, consolidated or re-enacted by any subsequent enactment, modification, order, regulation or instrument as subsequently amended or re-enacted, and shall also include a reference to any subordinate legislation made under it, relevant guidance or code of practice issued by a competent Council for the time being in force;


1.2.4 headings are included in the Contract for ease of reference only and shall not affect the interpretation or construction of the Contract;


1.2.5 references in the Contract to any Clause or Sub-Clause or Schedule without further designation shall be construed as a reference to the Clause or Sub-Clause or Schedule to the Contract so numbered and reference to a Clause is a reference to the whole of that clause unless stated otherwise; and


1.2.6 the words "include", "includes" and "including" are to be construed as if they were immediately followed by the words "without limitation"

1.3 Initial Contract Period


The Contract shall take effect on the Commencement Date and shall expire automatically on the date set out in the Order unless it is otherwise terminated in accordance with the provisions of the Contract, or otherwise lawfully terminated, or extended under Clause 6.8 (Extension of Initial Contract Period).


1.4 
Provider's Status 

At all times during the Contract Period the Provider shall be an independent contractor and nothing in the Contract shall create a contract of employment, a relationship of agency or partnership or a joint venture between the Parties and, accordingly, neither Party shall be authorised to act in the name of, or on behalf of, or otherwise bind the other Party save as expressly permitted by the terms of the Contract.


1.5 Council's Obligations




Save as otherwise expressly provided, the obligations of the Council under the Contract are obligations of the Council in its capacity as a contracting counterparty and nothing in the Contract shall operate as an obligation upon, or in any other way fetter or constrain the Council in any other capacity, nor shall the exercise by the Council of its duties and powers in any other capacity lead to any liability under the Contract (howsoever arising) on the part of the Council to the Provider.


1.6 Entire Agreement

1.6.1 This Contract constitutes the entire agreement and understanding between the Parties in respect of the matters dealt with in it and supersedes, cancels or nullifies any previous agreement between the Parties in relation to such matters.


1.6.2 Each of the Parties acknowledges and agrees that in entering into the Contract it does not rely on, and shall have no remedy in respect of, any statement, representation, warranty or undertaking (whether negligently or innocently made) other than as expressly set out in the Contract. The only remedy available to either Party for any such statements, representation, warranty or understanding shall be for breach of contract under the terms of the Contract.


1.6.3 Nothing in Clauses 1.6.1 or 1.6.2 shall operate to exclude Fraud or fraudulent misrepresentation.


1.6.4 In the event of and only to the extent of any conflict between the Order, the clauses of the Contract and any document referred to in those clauses, the conflict shall be resolved in accordance with the following order of precedence:-


(a) the Order except the clauses of the Contract and the Provider’s Tender;


(b) the clauses of the Contract; 

(c) the Dynamic Purchasing System Agreement and Schedules thereto;

(d) any other document referred to in the clauses of the Contract; and


(e) the Provider's Tender.


1.6.5 The Contract may be executed in counterparts each of which when executed and delivered shall constitute an original but all counterparts together shall constitute one and the same instrument.


1.7 Notices

1.7.1 Except as otherwise expressly provided within the Contract, no notice or other communication from one Party to the other shall have any validity under the Contract unless made in writing by or on behalf of the Party sending the communication.


1.7.2 Any notice or other communication which is to be given by either Party to the other shall be given by electronic mail via the Technology or by letter (sent by hand, post, registered post or by the recorded delivery service). Such letters shall be addressed to the other Party in the manner referred to in Clause 1.7.3. Provided the relevant communication is not returned as undelivered, the notice or communication shall be deemed to have been given two (2) Working Days after the day on which the letter was posted, or four (4) hours, in the case of electronic mail or sooner where the other Party acknowledges receipt of such letters or item of electronic mail. It is anticipated that the primary means of communication between the Parties shall be electronic mail via the Technology.

1.7.3 For the purposes of Clause 1.7.2, the address of each Party shall be:-


(a) for the Council: the address set out in the Dynamic Purchasing System Agreement.


(b) for the Provider: the address set out in the Dynamic Purchasing System Agreement.


1.7.4 Either Party may change its address for service by serving a notice in accordance with this clause.


1.8 Mistakes in Information

The Provider shall be responsible for the accuracy of all drawings, documentation and information supplied to the Council by the Provider in connection with the supply of the Services and shall pay the Council any extra costs occasioned by any discrepancies, errors or omissions therein.


1.9 Conflicts of Interest

1.9.1 The Provider shall take appropriate steps to ensure that neither the Provider nor any Staff are placed in a position where (in the reasonable opinion of the Council), there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider or Staff and the duties owed to the Council under the provisions of the Contract. 


1.9.2 The Provider shall promptly notify the Council (and provide full particulars to the Council) if any conflict referred to in Clause 1.9.1 above arises or is reasonably foreseeable.


1.9.3 The Council reserves the right to terminate the Contract immediately by giving notice in writing to the Provider and/or to take such other steps it deems necessary where, in the reasonable opinion of the Council, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider and the duties owed to the Council under the provisions of the Contract. The actions of the Council pursuant to this clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Council.


1.9.4 This clause shall apply during the Contract Period and for a period of two (2) years after expiry of the Contract Period.


1.10 Prevention of Fraud

1.10.1 The Provider shall take all reasonable steps, in accordance with Good Industry Practice, to prevent Fraud by Staff and the Provider (including its shareholders, members and directors) in connection with the receipt of monies from the Council.


1.10.2 The Provider shall notify the Council immediately (via the Technology) if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur.  


1.10.3 If the Provider or its Staff commits any Fraud in relation to the Contract or any other contract with a Contracting Authority or the Council, the Council may:-


(a) terminate the Contract with immediate effect by giving the Provider notice in writing and recover from the Provider the amount of any loss suffered by the Council resulting from the termination including the cost reasonably incurred by the Council of making other arrangements for the supply of the Services and any additional expenditure incurred by the Council throughout the remainder of the Contract Period; and/or 


(b) recover in full from the Provider any other loss sustained by the Council in consequence of any breach of this clause.



1.11 Role of Technology Provider

1.11.1 The Provider acknowledges and agrees that the Technology Provider is authorised by the Council on its behalf (without limitation) to:


(a) conduct initial checks in relation to the Accreditation and Enrolment of Providers who have requested to be admitted to the DPS;


(b) not used;


(c) monitor the Provider’s ongoing compliance with the Selection Criteria and may validate the information provided by the Provider with third party agencies or professional bodies;


(d) collect and collate Management Information on behalf of the Council.


1.11.2 Unless otherwise notified in writing by the Council, the Provider agrees to use the Technology for its communications with the Council in accordance with the DPS Operational Guide.


1.12 No Exclusivity


The Provider acknowledges that in entering into this Contract no form of exclusivity has been granted by the Council and that the Council is at all times entitled to enter into other contracts and arrangements with other providers for the provision of any or all Services which are the same as or similar to the Services provided under the terms of this Contract. 


2. SUPPLY OF SERVICES


2.1 The Services

2.1.1 The Provider shall supply the Services during the Contract Period in accordance with the Council's requirements as set out in the Contract, the Dynamic Purchasing System Agreement and the Specification in consideration for the payment of the Contact Price. The Council may inspect and examine the manner in which the Provider supplies the Services during normal business hours on reasonable notice. 


2.1.2 If the Council informs the Provider in writing that the Council reasonably believes that any part of the Services does not meet the requirements of the Contract or differs in any way from those requirements, and this is other than as a result of a Default on the part of the Council, the Provider may be required at its own expense to re-schedule and carry out the Services in accordance with the requirements of the Contract within such reasonable time as may be specified by the Council.


2.1.3 The timely supply of the Services shall be of the essence of the Contract, including in relation to commencing the supply of the Services within the time agreed or on a specified date. 


2.1.4 The Provider acknowledges that it has made its own enquiries to satisfy itself as to the accuracy and adequacy of any information supplied to it by or on behalf of the Council before submitting its Tender so as to be satisfied in relation to all matters connected with the performance of its obligations under the Contract.

2.1.5 Without prejudice to any other rights and remedies the Council may have, the Council may use other providers to carry out the Service in circumstances where the Provider is unable to perform the Service in whole or in part as required on the dates or at the times specified by the Council. The Provider will not be entitled to any compensation from the Council in these circumstances. 


2.1.6 The Provider shall comply in full with the requirements of Section 9 (Service Standards) of the Specification.


2.2 Provision and Removal of Equipment 

2.2.1 Unless otherwise stated in the Order, the Provider shall provide any Equipment necessary for the supply of the Services.


2.2.2 The Provider shall not deliver any Equipment nor begin any work on the Premises without obtaining prior Approval.


2.2.3 All Equipment shall be at the Provider's own risk and the Council shall have no liability for any loss of or damage to any Equipment unless the Provider is able to demonstrate that such loss or damage was caused or contributed to by the Council's Default. The Provider shall provide for the haulage or carriage thereof to the Premises and the removal of Equipment when no longer required at its sole cost. Unless otherwise agreed, Equipment brought onto the Premises will remain the property of the Provider.

2.2.4 The Provider shall maintain all items of Equipment within the Premises in a safe, serviceable and clean condition. 


2.2.5 The Provider shall, at the Council's written request, at its own expense and as soon as reasonably practicable:-


(a) remove from the provision of the Services any Equipment which in the reasonable opinion of the Council is either hazardous, noxious or not in accordance with the Contract; and


(b) replace such item with a suitable substitute item of Equipment.


2.2.6 On completion of the Services, the Provider shall remove the Equipment together with any other materials used by the Provider to supply the Services and shall leave the Premises in a clean, safe and tidy condition. The Provider is solely responsible for making good any damage to the Premises or any objects contained thereon, which is caused by the Provider or any Staff.  


2.3 Manner of Carrying Out the Services and Quality Standards

2.3.1 The Provider shall at all times comply with the Quality Standards, and, where applicable, shall maintain accreditation with the relevant Quality Standards authorisation body. To the extent that the standard of Services has not been specified in the Contract or the Specification, the Provider shall agree the relevant standard of the Services with the Council prior to the supply of the Services and, in any event, the Provider shall perform its obligations under the Contract in accordance with the Law and Good Industry Practice.  On the request of the Council, the Provider shall provide proof to the Council’s satisfaction of its compliance with this clause 2.3.1 and the introduction of new working methods or systems that impinge on the provision of the Services shall be subject to the Council’s prior written Approval.

2.3.2 The Provider shall ensure that all Staff supplying the Services shall do so with all due skill, care and diligence and shall possess such qualifications, skills and experience as are necessary for the proper supply of the Services.  

2.4 Vehicle  and Operational Requirements

2.4.1 The Provider shall comply in full with the requirements of Section 10 (Vehicle Requirements and environment), Section 11 Operational Requirements of Providers), Section 17 (Accident, Delay, Disruption and Planned Destination Closure) and Section 25 (Vehicle Tracking reports) of the Specification.

2.5 Provider's Staff

2.5.1 The Provider shall employ sufficient persons to ensure that the Service is provided at all times and in all respects in accordance with the Contract and shall ensure that a sufficient reserve of Staff are available to provide the Service throughout the Contract Period including any extension pursuant to Clause 6.8 (Extension of Initial Contract Period).

2.5.2 The Provider shall ensure that all Staff engaged in the provision of the Services shall have the relevant and appropriate skills and qualifications, and be competent, honest and experienced, and exercise care in the exercise of their duties. The Provider shall also ensure that at all times whilst Staff are engaged in the provision of the Services, they shall be in full uniform (if applicable) or such other appropriate clothing which shall include identification signage and must at all times be clean and presentable.

2.5.3 The Council may, by written notice to the Provider, refuse to admit onto, or withdraw permission to remain on, the Premises or require the removal from the provision of the Services:-


(a) any member of the Staff; or


(b) any person employed or engaged by any member of the Staff; 


whose admission or continued presence would, in the reasonable opinion of the Council, be undesirable.


2.5.4 The Provider shall maintain up-to-date personnel records on those persons engaged in the provision of the Services and at the Council’s written request, the Provider shall provide a list of the names and contact details of all persons who will provide the Services or may require admission in connection with the Contract to the Premises, specifying the capacities in which they are concerned with the Contract and giving such other particulars as the Council may reasonably request. The Provider shall ensure at all times that it has the right to provide these records in compliance with the applicable Data Protection Legislation. 

2.5.5 If the Provider fails to comply with Clause 2.5.4 within 2 weeks of the date of the request and in the reasonable opinion of the Council, such failure may be prejudicial to the interests of service users, then the Council may terminate the Contract, provided always that such termination shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Council.  

2.5.6 The decision of the Council as to whether any person is to be refused access to the Premises or Services and as to whether the Provider has failed to comply with Clause 2.5.4 shall be final and conclusive.

2.5.7 The Provider's Staff, engaged within the boundaries of the Premises, shall comply with such rules, regulations and requirements (including those relating to security arrangements) as may be in force from time to time for the conduct of personnel when at or within the boundaries of those Premises. 

2.5.8 The Provider confirms that all persons employed or engaged by the Provider in the provision of the Services are lawfully entitled to live and work in the United Kingdom.

2.5.9 The Provider must take all reasonable steps to make sure all Staff are suitable to be employed or engaged to perform the Services, which for the avoidance of doubt includes satisfactory DBS checks in accordance with Clause 2.5.11 below. The Provider must not employ or engage in the provision of the Services any person unable to meet these general requirements and the specific further requirements set out below.

2.5.10 Given that Staff of the Provider may be exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974, by virtue of the Rehabilitation  of Offenders Act 1974 (Exceptions) Order 1975 or any re-enactment or replacement thereof, the Provider shall ensure that all Staff currently engaged in provision of the Services and also prospective Staff are given an appropriate statement of the requirement upon them regarding provision of information under the said Act and disclosure of criminal convictions which would otherwise be spent under the provisions of the said Act or which may arise at any time during the term of this Contract. 

2.5.11 The Provider shall at his expense register with the Disclosure and Barring Service and undertake enhanced criminal records checks (in accordance with DBS legislation, regulations and guidance) in respect of Staff currently employed or to be employed (in accordance with the required timescales set out by the Disclosure and Barring Service) and carry out rechecks at least every three years during the Contract Period either through seeking a new DBS disclosure or through a status check of the DBS Update Service.

2.5.12 The Provider shall comply with all legislation, regulations and guidance in force from time to time in relation to checks made with the Disclosure and Barring Service and the Provider shall provide a copy of their DBS policy to the Council at the commencement of the provision of the Services. 

2.5.13 The Provider will keep records of all checks undertaken and will provide to the Council at the commencement of the provision of the Services a list of all Staff employed in providing the Services, and whether a DBS check has been undertaken, at what level and upon what date. 

2.5.14 As part of the policy provided to the Council under Clause 2.5.12 above the Provider shall provide to the Council the procedure in place, which shall be compliant with DBS legislation, regulations and guidance, for DBS checks and the consideration of occasions where it becomes known to the Provider or should reasonably have been known that a member of Staff: (i) has any criminal convictions, bindovers, findings and/or caution(s) or has been subject to any finding by a civil court or tribunal in connection with any matter or are not suitable to be employed or engaged to perform any part of the service or (ii) has failed to provide information about any matter outlined at (i) above or (iii) who is added to the DBS’s barred list. The Provider must immediately inform the Authorised Officer where any matter referred to at (i) – (iii) above applies. The Authorised Officer will then determine the member of Staff’s suitability for the role and may require a substitution. 

2.5.15 For the avoidance of doubt, the Council will not be liable to the Provider nor the member of Staff for the outcome of any decisions or liability, loss or damage occasioned by the application of the Provider’s DBS policy by the Provider or for any determination or requirement of the Council.

2.5.16 If the Provider fails to comply with any legislation, regulations or guidance in relation to DBS checks, or fails to comply with its own policies regarding DBS then the Council may in its discretion and without prejudice to any of its other rights or remedies under the Contract terminate this Contract with immediate effect.

2.5.17 Where the Services include any Regulated Activity, the Parties acknowledge that the Provider is a Regulated Activity Provider with ultimate responsibility for the management and control of the Regulated Activity provided for the purposes of the Safeguarding Vulnerable Groups Act 2006. 

2.5.18 The Provider warrants that at all times for the purposes of this Contract it has no reason to believe that any person who is or will be employed or engaged by the Provider in the provision of the Services is barred from the activity in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time and the Provider shall not employ or use the services of any person who is barred from, or whose previous conduct or records indicate that they would not be suitable to carry out Regulated Activity or who may otherwise present a risk to Service users. 

2.5.19 The Provider shall comply in full with the requirements of Section 8 (Safeguarding of passengers), Section 12 (Staffing Requirements), Section 13 (Vetting of Staff, Safer Recruitment & Staffing Standards) and Section 14 (Identification of Staff) of the Specification.


2.5.20 The Council shall, as part of its normal monitoring arrangements, and in compliance with its statutory duties and powers, ensure compliance with the above provisions by the Provider.


2.5.21 The Parties agree that the provisions of Section 1 of Appendix 2 - TUPE shall apply to any TUPE transfer of Staff in connection with the Contract.

2.6 Named Representatives

2.6.1 The Council shall appoint an Authorised Officer and the Provider shall appoint a Contract Manager to be responsible for liaison with the other Party concerning management, requests, or other issues arising in connection with the Contract. The Authorised Officer and Contract Manager may appoint one or more representatives to act on their behalf by providing the other Party with written notification. Any decision, requests or orders of such representatives shall be deemed to be made by the Authorised Officer and Contract Manager and all references in this Contract to the Authorised Officer and Contract Manager shall be deemed to include such representatives.


2.6.2 The Provider will comply with the reasonable instructions given by the Authorised Officer or a deputy and where the instruction would amount to a variation to this Contract, such variation will be dealt with in accordance with Clause 6.3. 


2.6.3 The Authorised Officer is authorised to issue Orders and is responsible for ensuring that the Services meet or continues to meet the needs of the Council.

2.6.4 The Provider shall comply in full with the requirements of Section 16 (Contact between the Council and the Provider) of the Specification.

2.7 Key Personnel

2.7.1 The Parties have agreed to the appointment of the Key Personnel. The Provider shall, and shall procure that any sub-contractor shall, obtain the prior Approval of the Council before removing or replacing any Key Personnel during the Contract Period, and, where possible, at least two months' written notice must be provided by the Provider of its intention to replace Key Personnel.  


2.7.2 The Council shall not unreasonably delay or withhold its consent to the appointment of a replacement for any relevant Key Personnel by the Provider or sub-contractor. The Council may interview the candidates for Key Personnel positions before they are appointed.


2.7.3 The Provider acknowledges that the Key Personnel are essential to the proper provision of the Services to the Council. The Provider shall ensure that the role of any Key Personnel is not vacant for any longer than ten (10) Working Days and that any replacement shall be as or more qualified and experienced as the previous incumbent and fully competent to carry out the tasks assigned to the Key Personnel whom he or she has replaced.


2.7.4 The Council may also require the Provider to remove any Key Personnel that the Council considers in any respect unsatisfactory. The Council shall not be liable for the cost of replacing any Key Personnel.

2.8 Licence to occupy Premises

2.8.1 Any land or Premises made available from time to time to the Provider by the Council in connection with the Contract shall be made available to the Provider on a non-exclusive licence basis free of charge and shall be used by the Provider solely for the purpose of performing its obligations under the Contract. The Provider shall have the use of such land or Premises as licensee and shall vacate the same on completion, termination or abandonment of the Contract.  


2.8.2 The Provider shall limit access to the land or Premises to such Staff as is necessary to enable it to perform its obligations under the Contract and the Provider shall co-operate (and ensure that its Staff co-operate) with such other persons working concurrently on such land or Premises as the Council may reasonably request. 


2.8.3 Should the Provider require modifications to the Premises, such modifications shall be subject to prior Approval and shall be carried out by the Council at the Provider's expense. The Council shall undertake modification work approved by the Council in writing without undue delay. Ownership of such modifications shall rest with the Council.  


2.8.4 The Provider shall (and shall ensure that its Staff shall) observe and comply with such rules and regulations as may be in force at any time for the use of such Premises and conduct of personnel at the Premises as determined by the Council, and the Provider shall pay for the cost of making good any damage caused by the Provider or its Staff other than fair wear and tear. For the avoidance of doubt, damage includes damage to the fabric of the buildings, plant, fixed equipment or fittings therein.


2.8.5 The Parties agree that there is no intention on the part of the Council to create a tenancy of any nature whatsoever in favour of the Provider or its Staff and that no such tenancy has or shall come into being and, notwithstanding any rights granted pursuant to the Contract, the Council retains the right at any time to use any premises owned or occupied by it in any manner it sees fit.

2.8.6 Where the Premises are under the control of the Council, the Provider shall provide (no later than the Commencement Date) the name of its sub-contractors engaged in the performance of the Services, their contact details and the details of their legal representatives. The Provider shall promptly notify the Council where the details provided change and provide this information for any new sub-contractors.

2.9 Property  


2.9.1 Where the Council issues Property free of charge to the Provider such Property shall be and remain the property of the Council and the Provider irrevocably licences the Council and its agents to enter upon any premises of the Provider during normal business hours on reasonable notice to recover any such Property. The Provider shall not in any circumstances have a lien or any other interest on the Property and at all times the Provider shall possess the Property as fiduciary agent and bailee of the Council. The Provider shall take all reasonable steps to ensure that the title of the Council to the Property and the exclusion of any such lien or other interest are brought to the notice of all sub-contractors and other appropriate persons and shall, at the Council's request, store the Property separately and ensure that it is clearly identifiable as belonging to the Council.  


2.9.2 The Property shall be deemed to be in good condition when received by or on behalf of the Provider unless the Provider notifies the Council otherwise within five (5) Working Days of receipt.


2.9.3 The Provider shall maintain the Property in good order and condition (excluding fair wear and tear), and shall use the Property solely in connection with the Contract and for no other purpose without prior Approval.


2.9.4 The Provider shall ensure the security of all the Property whilst in its possession, either on the Premises or elsewhere during the supply of the Services, in accordance with the Council's reasonable security requirements as required from time to time.


2.9.5 The Provider shall be liable for all loss of, or damage to, the Property (excluding fair wear and tear), unless such loss or damage was caused by the Council's Default. The Provider shall inform the Council within two (2) Working Days of becoming aware of any defects appearing in or losses or damage occurring to, the Property.

2.10 Offers of Employment

For the duration of the Contract and for a period of twelve (12) Months thereafter neither the Council nor the Provider shall employ or offer employment to any of the other Party's staff who have been associated with the procurement and/or the contract management of the Services without that other Party's prior written consent.


3. PAYMENT AND CONTRACT PRICE


3.1 Contract Price

3.1.1 In consideration of the Provider's performance of its obligations under the Contract, the Council shall pay the Contract Price in accordance with Clause 3.2 (Payment and VAT). 

3.1.2 Subject to any increase in the Contract Price agreed by the Council to reflect an increase in the National Minimum Wage and/or the National Living Wage which is published and takes effect after the Commencement Date and subject also to clause 6.9 (Price adjustment on extension of Initial Contract Period) the Contract Price shall remain fixed for the duration of the Contract Period.

3.1.3 The Council shall, in addition to the Contract Price, pay the Provider a sum equal to the VAT chargeable on the value of the Services supplied in accordance with the Contract.

3.1.4 No claim by the Provider will be allowed for any addition to the Contract Price on the grounds of any matter relating to any document forming part of the Contract or any ambiguity or discrepancy therein on which the Provider could have satisfied itself by reference to the Customer before the Commencement Date. 

3.1.5 Any disputes regarding invoices shall be dealt with in accordance with clause 9.2 (Disputes). 

3.2 Payment and VAT

3.2.1 Unless otherwise notified by the Council, the Provider and the Council shall comply with the Self-Billing Agreement in relation to all invoicing and payment transactions under the Contract. 

3.2.2 The Provider shall indemnify the Council on a continuing basis against any liability, including any interest, penalties or costs incurred, which is levied, demanded or assessed on the Council at any time in respect of the Provider's failure to account for or to pay any VAT relating to payments made to the Provider under the Contract. Any amounts due under this Clause 3.2.6 shall be paid by the Provider to the Council not less than five (5) Working Days before the date upon which the tax or other liability is payable by the Council.


3.2.3 The Provider shall not suspend the supply of the Services unless the Provider is entitled to terminate the Contract under Clause 8.2 (Termination on Default) for failure to pay undisputed sums of money.

3.2.4 Where the Provider enters into a sub-contract with a supplier or contractor for the purpose of performing its obligations under the Contract, it shall ensure that a provision is included in such a sub-contract which requires payment to be made of all undisputed sums due by the Provider to the sub-contractor within a specified period not exceeding 30 days from the receipt of a valid invoice and a provision permitting the Council to publish the Provider’s compliance with this obligation.

3.2.5 The Provider shall pay any undisputed sums which are due from it to a supplier or contractor within 30 days of receipt of a valid invoice and provide a summary of its compliance with this clause to the Council, such data to be certified each quarter by a director of the Provider as being accurate and not misleading.

3.3 Recovery of Sums Due

3.3.1 Wherever under the Contract any sum of money is recoverable from or payable by the Provider (including any sum which the Provider is liable to pay to the Council in respect of any breach of the Contract), the Council may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Provider under the Contract or under any other agreement or contract with the Council.


3.3.2 Any overpayment by either Party, whether of the Contract Price or of VAT or otherwise, shall be a sum of money recoverable by the Party who made the overpayment from the other Party in receipt of the overpayment. 


3.3.3 The Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Provider.


3.3.4 All payments due shall be made within a reasonable time unless otherwise specified in the Contract, in cleared funds, to such bank or building society account as the recipient Party may from time to time direct.

4. STATUTORY OBLIGATIONS AND REGULATIONS

4.1 Prevention of Bribery

4.1.1
The Provider: 


(a) shall not, and shall procure that any of its agents, contractors or sub-contractors and all Staff shall not, in connection with this Contract commit a Prohibited Act;


(b) warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Council, or that an agreement has been reached to that effect, in connection with the entering into of this Contract, excluding any arrangement of which full details have been disclosed in writing to the Council before entering into this Contract

4.1.2
The Provider shall if requested, provide the Council with any reasonable assistance, at the Council's reasonable cost, to enable the Council to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act;

4.1.3
The Provider shall have an anti-bribery policy (which shall be disclosed to the Council) to prevent any agents, contractors or sub-contractors or Staff from committing a Prohibited Act and shall enforce it where appropriate.

4.1.4
If any breach of clause 4.1.1 is suspected or known, the Provider must notify the Council immediately.

4.1.5
If the Provider notifies the Council that it suspects or knows that there may be a breach of clause 4.1.1, the Provider must respond promptly to the Council's enquiries, co-operate with any investigation, and allow the Council to audit books, records and any other relevant documentation. This obligation shall continue for 12 years following the expiry or termination of this Contract.

4.1.6
If the Provider, its agents, contractors or sub-contractors or Staff (in all cases whether or not acting with the Provider's knowledge) breaches clause 4.1.1 the Council may:


(a)
terminate the Contract by written notice with immediate effect and recover from the Provider the amount of any loss suffered by the Council resulting from the termination, including the cost reasonably incurred by the Council of making other arrangements for the supply of the Services and any additional expenditure incurred by the Council throughout the remainder of the Contract Period; and/or


(b)
recover in full from the Provider any other loss sustained by the Council in consequence of any breach of that Clause.


4.1.7     Any notice of termination under clause 4.1.6 must specify:


(a) the nature of the Prohibited Act;

(b) the identity of the party whom the Council believes has committed the Prohibited Act; and

(c) the date on which this Contract will terminate.


4.1.8
Any dispute relating to:


(a) the interpretation of this clause 4.1; or

(b) the amount or value of any gift, consideration or commission,


shall be determined by the Council and its decision shall be final and conclusive.


4.1.9
Any termination under this clause 4.1 will be without prejudice to any right or remedy which has already accrued or subsequently accrues to the Council.


4.2 Discrimination

4.2.1 The Provider shall not unlawfully discriminate within the meaning and scope of any law, enactment, order or regulation relating to discrimination (whether in race, gender, religion, disability, sexual orientation, age or otherwise) including the Equality Act 2010.


4.2.2 The Provider shall take all reasonable steps to secure the observance of Clause 4.2.1 by all servants, employees or agents of the Provider and all suppliers and sub-contractors employed in the execution of the Contract.

4.3 The Contracts (Rights of Third Parties) Act 1999

A person who is not a Party to the Contract has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of its provisions without the prior written agreement of the Parties. 


4.4 Environmental Requirements

4.4.1 The Provider shall, when working on the Premises, perform its obligations under the Contract in accordance with the Council's environmental policy, which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.

4.4.2 Throughout the Contract Period, the Provider must comply with any Low Emission Zone requirements, road traffic legislation and environmental legislation relating to the Vehicles. Under no circumstances shall the Council be liable for the Provider’s failure to comply with Low Emission Zone requirements, road traffic legislation and environmental legislation relating to the Vehicles.


4.5 Health and Safety

4.5.1 The Provider shall comply with all health and safety laws and requirements in connection with the performance of the Services and shall promptly notify the Council of any health and safety hazards which may arise in connection with the performance of its obligations under the Contract. The Council shall promptly notify the Provider of any health and safety hazards which may exist or arise and which may affect the Provider in the performance of its obligations under the Contract.


4.5.2 The Provider shall comply with any health and safety measures implemented by the Council in respect of Staff and other persons.


4.5.3 The Provider shall notify the Council immediately in the event of any incident occurring in the performance of its obligations under the Contract where that incident causes any personal harm or injury or allegation of the same or damage to property which could give rise to personal injury.


4.5.4 The Provider shall comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons in the performance of its obligations under the Contract.


4.5.5 The Provider shall ensure that its health and safety policy statement (as required by the Health and Safety at Work etc. Act 1974) is made available to the Council on request.

4.5.6 The Council requires the Provider to be registered with the Provider’s Health and Safety Assessment Scheme (CHAS), SSIP or equivalent. Subject to Clause 4.5.7, the Provider shall maintain its compliance with CHAS, SSIP or equivalent throughout the Contract Period and must ensure that it continues to meet all the requirements in order to remain accredited.

4.6 Best Value and Service Improvements


4.6.1 The Provider acknowledges that the Council is required under the Local Government Act 1999 to make arrangements to secure continuous improvement in the way in which its functions are exercised, having regard to a combination of economy, efficiency and effectiveness (“Best Value”). The Provider agrees to take reasonable steps to co-operate with and assist the Council in fulfilling this duty. In particular the Provider will participate in any relevant Best Value reviews and benchmarking exercises (including providing information) conducted by the Council and assist with the preparation of any performance plans;


4.6.2 In the course of the Contract Period, the Provider shall demonstrate how it is going to secure continuous improvement in the way in which the Services are delivered having regard to a combination of economy, efficiency and effectiveness and where possible without increasing the cost to the Council, and show the Council that improvements have taken place, by reference to any measurable criteria notified to the Provider by the Authorised Officer.


4.6.3 As part of the Services, the Provider shall where possible and at no extra cost to the Council identify and report to the Authorised Officer throughout the Contract Period on:


a) the emergence of new and evolving relevant technologies which could improve the Services, and those technological advances potentially available to the Provider and the Council which the parties may wish to adopt; and/or


b) new or potential improvements to the Services including the quality, responsiveness, procedures, benchmarking methods, likely performance mechanisms and customer support services in relation to the Services; and/or


c) new or potential improvements to the interfaces or integration of the Services with other services provided by third parties or the Council which might result in efficiency or productivity gains or in reduction of operational risk; and/or


d) changes in business processes and ways of working that would enable the Services to be delivered at lower costs and/or at greater benefits to the Council.


4.6.4 If the Council wishes to incorporate any improvement identified by the Provider the Council shall send to the Provider a Variation Notice and the parties shall develop implement and test the improvements within a reasonable period;


4.6.5 The Provider will be entitled to claim additional charges only if it can demonstrate that the proposed Variation requires additional resources costs and/or expenses and, in any event, any change to the Charges resulting from a Variation will be strictly proportionate to the increase in the level of resources costs and/or expenses required for the provision of the Services as amended by the Variation.

5. PROTECTION OF INFORMATION

5.1 Data Protection

5.1.1 The Parties acknowledge that for the purposes of the Data Protection Legislation the Council is the Controller and that the Provider is the Processor unless otherwise specified in Appendix [1] of Schedule 1. The only processing that the Processor is authorised to do is listed in Appendix [1] of Schedule 1 by the Controller and may not be determined by the Processor.

5.1.2 The Processor shall notify the Controller immediately if it considers that any of the Controller's instructions in relation to the Enquiry Phase Personal Data infringe the Data Protection Legislation. 

5.1.3 The Processor shall provide all reasonable assistance to the Controller in the preparation of any Data Protection Impact Assessment prior to commencing any processing of the Enquiry Phase Personal Data. Such assistance may, at the discretion of the Controller, include:

(a) a systematic description of the envisaged processing operations and the purpose of the processing;

(b) an assessment of the necessity and proportionality of the processing operations in relation to the Services;

(c) an assessment of the risks to the rights and freedoms of Data Subjects; and

(d) the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data

5.1.4 The Processor shall in relation to any Personal Data processed in connection with the Enquiry Phase Personal Data:

(a) process that Personal Data only in accordance with Appendix [1] of Schedule 1, unless the Processor is required to do otherwise by Law. If it is so required the Processor shall promptly notify the Controller before processing the Personal Data unless prohibited by Law

(b) ensure that it has in place Protective Measures, which are appropriate to protect against a Data Loss Event, which the Controller may reasonably reject (but failure to reject shall not amount to approval by the Controller of the adequacy of the Protective Measures) having taken account of the: 

(i) nature of the data to be protected;


(ii) harm that might result from a Data Loss Event;


(iii) state of technological development; and

(iv) cost of implementing any measures;

(c) ensure that:

(i) Staff do not process Personal Data except in accordance with this Contract (and in particular Appendix [1] of Schedule 1)


(ii) It takes reasonable steps to ensure the reliability and integrity of any Staff who have access to the Personal Data and ensure that they:


(A) are aware of any comply with the Processor’s duties under this clause:


(B) are subject to appropriate confidentiality undertakings with the Processor or any Sub-processor;


(C) are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Controller or as otherwise permitted by this Contract; and


(D) have undergone adequate training in the use, care, protection and handling of Personal Data; and


(d) Not transfer Personal Data outside of the EU unless the prior written consent of the Controller has been obtained and the following conditions are fulfilled:


(i) the Controller or the Processor has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Controller;

(ii) the Data Subject has enforceable rights and effective legal remedies; 

(iii) the Processor complies with any reasonable instructions notified to it in advance by the Controller with respect to the processing of the Personal Data 

(iv) the Processor complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Controller in meeting its obligations); and 


(e) at the written direction of the Controller, delete or return Personal Data (and any copies of it) to the Controller on termination of the Agreement unless the Processor is required by Law to retain the Personal Data.

5.1.5
Subject to clause 5.1.6, the Processor shall notify the Controller immediately if in relation to the Enquiry Phase Personal Data it:


(a) receives a Data Subject Request (or purported Data Subject Request);


(b) receives a request to rectify, block or erase any Personal Data;

(c) receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;

(d) receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Contract;


(e) receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or


(f) becomes aware of a Data Loss Event.


5.1.6
The Processor’s obligation to notify under clause 5.1.5 shall include the provision of further information to the Controller in phases, as details become available.


5.1.7
Taking into account the nature of the processing in relation to the Enquiry Phase Personal Data, the Processor shall provide the Provider with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under clause 5.1.5 (and insofar as possible within the timescales reasonably required by the Controller) including by promptly providing:


(a) the Controller with full details and copies of the complaint, communication or request;


(b) such assistance as is reasonably requested by the Controller to enable the Controller to comply with a Data Subject Request within the relevant timescales set out in the Data Protection Legislation;


(c) the Controller, at its request, with any Personal Data it holds in relation to a Data Subject;


(d) assistance as requested by the Controller following any Data Loss Event;


(e) assistance as requested by the Controller with respect to any request from the Information Commissioner’s Office, or any consultation by the Controller with the Information Commissioner's Office.


5.1.8
The Processor shall maintain complete and accurate records and information to demonstrate its compliance with this clause. This requirement does not apply where the Processor employs fewer than 250 staff, unless:


(a) the Controller determines that the processing is not occasional;


(b) the Controller determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and


(c) the Controller determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.


5.1.9
The Processor shall allow for audits of its Data Processing activity in relation to the Enquiry Phase Personal Data by the Controller or the Controller’s designated auditor.

5.1.10
The Processor shall designate a data protection officer if required by the Data Protection Legislation.


5.1.11
Before allowing any Sub-processor to process any Personal Data related to the Enquiry Phase Personal Data, the Processor must:


(a) notify the Controller in writing of the intended Sub-processor and processing;


(b) obtain the written consent of the Controller;


(c) enter into a written agreement with the Sub-processor which give effect to the terms set out in this clause 5.1 such that they apply to the Sub-processor; and


(d) provide the Council with such information regarding the Sub-processor as the Council may reasonably require.


5.1.12
The Processor shall remain fully liable for all acts or omissions of any Sub-processor.


5.1.13
The Controller may, at any time on not less than 30 Working Days’ notice, revise this clause by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Contract).


5.1.5 5.1.14
The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Controller may on not less than 30 Working Days’ notice to the Processor amend this Contract to ensure that it complies with any guidance issued by the Information Commissioner’s Office  Where the Parties include two or more Joint Controllers as identified in Appendix [1] of Schedule 1 in accordance with GDPR Article 26, the Parties shall enter into a Joint Controller Agreement on the terms provided by the Council in replacement of Clauses E1.1-E1.14 for the Personal Data under Joint Control.

5.1A
Council Data and Security Requirements

5.1A.1
The Provider shall not delete or remove any proprietary notices contained within or relating to the Council Data.

5.1A.2
The Provider shall not store, copy, disclose, or use the Council Data except as necessary for the performance by the Provider of its obligations under this Contract or as otherwise expressly authorised in writing by the Council.


5.1A.3
To the extent that Council Data is held and/or processed by the Provider, the Provider shall supply that Council Data to the Council as requested by the Council in a format reasonably requested by the Council.


5.1A.4
The Provider shall preserve the integrity of Council Data and prevent the corruption or loss of Council Data at all times that the relevant Council Data is under its control or the control of any sub-contractor.


5.1A.5
The Provider shall perform secure back-ups of all Council Data and shall ensure that up-to-date back-ups are stored off-site. The Provider shall ensure that such back-ups are available to the Council (or to such other person as the Council may direct) at all times upon request and are delivered to the Council at no less than 6 monthly  intervals (or such other intervals as may be agreed in writing between the Parties).


5.1A.6
The Provider shall ensure that any system on which the Provider holds any Council Data, including back-up data, is a secure system that complies with the reasonable security requirements of the Council.


5.1A.7
If the Council Data is corrupted, lost or sufficiently degraded as a result of the Provider’s Default so as to be unusable, the Council may:

(a)
require the Provider (at the Provider’s expense) to restore or procure the restoration of the Council Data as soon as practicable but not later than 5 Working Days from the date of receipt of the Council’s notice; and/or


(b)
itself restore or procure the restoration of the Council Data, and shall be repaid by the Provider any reasonable expenses incurred in doing so.


5.1A.8
If at any time the Provider suspects or has reason to believe that the Council Data has or may become corrupted, lost or sufficiently degraded in any way for any reason, then the Provider shall notify the Council immediately and inform the Council of the remedial action the Provider proposes to take.

5.1A.9
The Provider shall, as an enduring obligation throughout the Contract Period, use the latest versions of anti-virus definitions and software available from an industry accepted anti-virus software vendor (unless otherwise agreed in writing between the Parties) to check for, contain the spread of, and minimise the impact of malicious software in the Council’s ICT systems which interface with the Provider s ICT systems or which are necessary for the Council to receive the Services.


5.1A.10
Notwithstanding Clause 5.1A.9, if malicious software is found, the Parties shall co-operate to reduce the effect of the malicious software and, particularly if malicious software causes loss of operational efficiency or loss or corruption of Council Data, assist each other to mitigate any losses and to restore the Services to their desired operating efficiency.


5.1A.11
Any cost arising out of the actions of the Parties taken in compliance with the provisions of Clause 5.1A.10 shall be borne by the Parties as follows:


(a)
by the Provider where the malicious software originates directly or indirectly from the Provider or from the Council Data (whilst the Council Data was under the control of the Provider) unless the Provider can demonstrate that such malicious software was present and not quarantined or otherwise identified by the Council when provided to the Provider



(b)
otherwise by the Council.


5.2  Official Secrets Acts 1911 to 1989, Section 182 of the Finance Act 1989 

5.2.1 The Provider shall comply with and shall ensure that its Staff comply with, the provisions of:- 


(a) the Official Secrets Acts 1911 to 1989; and


(b) Section 182 of the Finance Act 1989.


5.2.2 In the event that the Provider or its Staff fail to comply with this Clause, the Council reserves the right to terminate the Contract by giving notice in writing to the Provider.


5.3 Confidential Information 

5.3.1
Except to the extent set out in this clause or where disclosure is expressly permitted elsewhere in this Contract, each Party shall:


(a)
treat the other Party's Confidential Information as confidential and safeguard it accordingly; and


(b)
not disclose the other Party's Confidential Information to any other person without the owner's prior written consent.


5.3.2
Clause 5.3.1 shall not apply to the extent that:


(a)
such disclosure is a requirement of Law placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to clause 5.4 (Freedom of Information);


(b)
such information was in the possession of the Party making the disclosure without obligation of confidentiality prior to its disclosure by the information owner; 


(c)
such information was obtained from a third party without obligation of confidentiality;


(d)
such information was already in the public domain at the time of disclosure otherwise than by a breach of this Contract; or


(e)
it is independently developed without access to the other Party's Confidential Information; or


(f)
such disclosure is reasonably required by the Council

5.3.3
The Provider may only disclose the Council's Confidential Information to its Staff who are directly involved in the provision of the Services and who need to know the information, and shall ensure that such Staff are aware of and shall comply with these obligations as to confidentiality. 


5.3.4
The Provider shall not, and shall procure that its Staff do not, use any of the Council’s Confidential Information received otherwise than for the purposes of this Contract.


5.3.5
At the written request of the Council, the Provider shall procure that those members of the Staff identified in the Council's notice signs a confidentiality undertaking prior to commencing any work in accordance with this Contract.


5.3.6
Nothing in this Contract shall prevent the Council from disclosing the Provider's Confidential Information:


(a)
to any Crown Body or any other Contracting Authority.  All Crown Bodies or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Crown Bodies or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Crown Body or any Contracting Authority; 


(b)
to any consultant, contractor or other person engaged by the Council or any person conducting an Office of Government Commerce gateway review;


(c)
for the purpose of the examination and certification of the Council's accounts;


(d)
for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Council has used its resources.


5.3.7
The Council shall use all reasonable endeavours to ensure that any government department, Contracting Authority, employee, third party or Sub-contractor to whom the Provider's Confidential Information is disclosed pursuant to clause 5.3.6 is made aware of the Council's obligations of confidentiality.


5.3.8
Nothing in this clause 5.3 shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business to the extent that this use does not result in a disclosure of the other party's Confidential Information or an infringement of Intellectual Property Rights.


5.4 Freedom of Information

5.4.1 The Provider acknowledges that the Council is subject to the requirements of the FOIA and the Environmental Information Regulations and shall assist and cooperate with the Council to enable the Council to comply with its Information disclosure obligations. 

5.4.2
The Provider shall and shall procure that its Sub-contractors shall: 


(a)
transfer to the Council all Requests for Information that it receives as soon as practicable and in any event within two Working Days of receiving a Request for Information; 


(b)
provide the Council with a copy of all Information in its possession, or power in the form that the Council requires within five Working Days (or such other period as the Council may specify) of the Council's request; and


(c)
provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to the Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.


5.4.3
The Council shall be responsible for determining in its absolute discretion and notwithstanding any other provision in this Contract or any other agreement whether the Commercially Sensitive Information and/or any other Information is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations.


5.4.4
In no event shall the Provider respond directly to a Request for Information unless expressly authorised to do so by the Council.


5.4.5
The Provider acknowledges that (notwithstanding the provisions of Clause 5.4.2) the Council may, acting in accordance with the Secretary of State for Constitutional Affairs Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the Freedom of Information Act 2000 (“the Code”), be obliged under the FOIA, or the Environmental Information Regulations to disclose information concerning the Provider or the Services:


(a)
in certain circumstances without consulting the Provider; or


(b)
following consultation with the Provider and having taken their views into account;


(c)
provided always that where 5.4.2 applies the Council shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Provider advanced notice, or failing that, to draw the disclosure to the Provider’s attention after any such disclosure.


5.4.6
The Provider shall ensure that all Information is retained for disclosure and shall permit the Council to inspect such records as requested from time to time. 


5.4.7
The Provider acknowledges that the Commercially Sensitive Information listed in schedule 7 is of indicative value only and that the Council may be obliged to disclose it in accordance with clause 5.4.5.


5.5 Publicity, Media and Official Enquiries

5.5.1 The Provider shall not make any press announcements or publicise the Contract in any way without the Council's prior Approval and shall take reasonable steps to ensure that its servants, employees, agents, sub-contractors, suppliers, professional advisors and consultants comply with this Clause. 


5.5.2 The Council shall be entitled to publicise the Contract in accordance with any legal obligation upon the Council, including any examination of the Contract by the Auditor.


5.5.3 The Provider shall not do anything or cause anything to be done, which may damage the reputation of the Council or bring the Council into disrepute. 

5.5.4 Not used.

5.5.5 If reasonably required by the Council, the Provider shall cause any or all offices, Vehicles, Equipment, materials and consumables used in the performance of the Services to bear such advertisements, insignia, logo or devices as the Council may reasonably require from time to time require in writing PROVIDED always that compliance with this Clause shall be at the Council's reasonable cost and expense.

5.6 Security

5.6.1 The Council shall be responsible for maintaining the security of the Premises in accordance with its standard security requirements. The Provider shall comply with all reasonable security requirements of the Council while on the Premises and shall ensure that all Staff comply with such requirements.  


5.6.2 The Council shall provide the Provider upon request copies of its written security procedures and shall afford the Provider upon request an opportunity to inspect its physical security arrangements.


5.7 Intellectual Property Rights  

5.7.1 Save as granted elsewhere under the Contract, neither the Council nor the Provider shall acquire any right, title or interest in the other's Pre-Existing IPR.


5.7.2 The Provider shall not, and shall procure that the Staff shall not, (except when necessary for the performance of the Contract) without prior Approval, use or disclose any Council Pre-Existing IPR or the Project Specific IPRs to any third party. 


5.7.3 All title to and all rights and interest in the Project Specific IPRs shall vest in the Council. The Provider hereby assigns to the Council, with full title guarantee, title to and all rights and interest in the Project Specific IPRs and/or shall procure that the first owner of the Project Specific IPRs also does so.


5.7.4 The assignment under Clause 5.7.3 shall either take effect on the date of the Contract or as a present assignment of future rights that will take effect immediately on the coming into existence of the relevant Project Specific IPRs, as appropriate.


5.7.5 The Provider shall waive or procure a waiver of any moral rights in any copyright works assigned to the Council under the Contract.


5.7.6 If requested to do so by the Council, the Provider shall without charge to the Council execute all documents and do all such further acts as the Council may require to perfect the assignment under Clause 5.7.3 or shall procure that the owner of the Project Specific IPRs does so on the same basis.


5.7.7 The Council hereby grants to the Provider a non-exclusive, revocable, non-assignable licence to use the Council Pre-Existing IPR and the Project Specific IPRs during the Contract Period for the sole purpose of enabling the Provider to provide the Services.


5.7.8 Prior to using any third party Intellectual Property Rights, the Provider shall obtain the Approval of the Council. The Provider shall provide the Council with details of any third party licence required by the Provider and/or the Council in order for the Provider to carry out its obligations under the Contract using the third party Intellectual Property Rights. The Council reserves the right to withhold Approval in the event that it does not agree to the terms of the third party licence or where any additional charges will be incurred.


5.7.9 Where the Provider is granted Approval by the Council to use the third party rights, the Provider shall procure that the owner of third party rights grants to the Council a licence upon the terms informed to the Council when seeking the Approval.


5.7.10 The Provider shall, during and after the Contract Period, indemnify and keep indemnified and hold the Council and the Crown harmless from and against all actions, suits, claims, demands, losses, charges, damages, costs and expenses and other liabilities which the Council or the Crown may suffer or incur as a result of any claim that the performance by the Provider of the Services and/or the possession or use by the Council of the Deliverables infringes or allegedly infringes a third party's Intellectual Property Rights ("Claim") except where the Claim arises from:-


(a) items or materials based upon designs supplied by the Council; or


(b) 
the use of data supplied by the Council which is not required to be verified by the Provider under any provision of the Contract.


5.7.11 The Council shall notify the Provider in writing of the Claim and the Council shall not make any admissions which may be prejudicial to the defence or settlement of the Claim. The Provider shall at its own expense conduct all negotiations and any litigation arising in connection with the Claim provided always that the Provider:-


(a) shall consult the Council on all substantive issues which arise during the conduct of such litigation and negotiations; 


(b) shall take due and proper account of the interests of the Council; and


(c) 
shall not settle or compromise the Claim without the Council's prior Approval (not to be unreasonably withheld or delayed).


5.7.12 If a Claim is made in connection with the Contract or in the reasonable opinion of the Provider is likely to be made, the Provider shall immediately notify the Council and, at its own expense and subject to the consent of the Council (not to be unreasonably withheld or delayed), use its best endeavours to:-


(a) 
modify the relevant part of the Services or the Deliverables without reducing the performance or functionality of the same, or substitute alternative services or deliverables of equivalent performance and functionality, so as to avoid the infringement or the alleged infringement, provided that the provisions herein shall apply with any necessary changes to such modified services or deliverables or to the substitute services or deliverables; or


(b) 
procure a licence to use and supply the Services or the Deliverables, which are the subject of the alleged infringement, on terms which are acceptable to the Council;


and in the event that the Provider is unable to comply with Clauses 5.7.12(a) or 5.7.12(b) within 20 Working Days of receipt of the Provider's notification the Council may terminate the Contract with immediate effect by notice in writing and the Provider shall, upon demand, refund the Council with all monies paid in respect of the Services or Deliverable that is subject to the Claim. 


5.7.13 In the event that a modification or substitution in accordance with Clause 5.7.12(a) is not possible so as to avoid the infringement, or the Provider has been unable to procure a licence in accordance with Clause 5.7.12(b) the Council shall be entitled to delete the relevant Service from the Contract.


5.7.14 This Clause 5.7 sets out the entire financial liability of the Provider with regard to the infringement of any Intellectual Property Right as a result of the provision of the Services or the provision of the Deliverables hereunder. This shall not affect the Provider's financial liability for other Defaults or causes of action that may arise hereunder.

5.8 Records and Audit Access

5.8.1 The Provider shall keep and maintain until twelve (12) years after the end of the Contract Period (or as long a period as may be agreed between the Parties), full and accurate records and accounts of the operation of the Contract including the Services provided under it, the Contracts entered into with the Council and the amounts paid by the Council.


5.8.2 The Provider shall keep the records and accounts referred to in Clause 5.8.1 above in accordance with good accountancy practice. In addition, the Provider shall comply in full with the requirements of Section 21 (Record-keeping) of the Specification. 

5.8.3 The Provider shall comply in full with the requirements of Section 22 (Compliance Visits, Spot Checks and Inspections) of the Specification and in addition, on request afford the Council, the Council's representatives and/or the Auditor such access to such records and accounts as may be required by the Council from time to time. 


5.8.4 The Provider shall provide such records and accounts (together with copies of the Provider's published accounts) during the Contract Period and for a period of twelve years after the expiry of the Contract Period to the Council and the Auditor.


5.8.5 The Council shall use reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Provider or delay the provision of the Services save insofar as the Provider accepts and acknowledges that control over the conduct of audits carried out by the Auditor is outside of the control of the Council.


5.8.6 Subject to the Council's rights of Confidential Information, the Provider shall on demand provide the Auditor with all reasonable co-operation and assistance in relation to each audit, including:-


(a) all information requested by the Council within the scope of the audit;


(b) reasonable access to sites controlled by the Provider and to Equipment used in the provision of the Services; and


(c) access to Staff.


5.8.7 The Parties agree that they shall bear their own respective costs and expenses incurred in respect of compliance with their obligations under this Clause 5.8, unless the audit reveals a material Default by the Provider in which case the Provider shall reimburse the Council for the Council's reasonable costs incurred in relation to the audit.

5.9 Management Information

5.9.1 The Provider shall submit Management Information to the Council in accordance with Section 23 (Contract Management) of the Specification and Schedule 6 of the Dynamic Purchasing System Agreement throughout the Contract Period.


5.9.2 The Council may share the Management Information supplied by the Provider with any Contracting Authority


5.9.3 The Council may make changes to the Management Information which the Provider is required to supply and shall give the Provider one (1) month's written notice of any changes

5.9.4 The Authorised Officer and the Contract Manager shall meet in accordance with Section 24 (Meetings) of the Specification and Schedule 6 of the Dynamic Purchasing System Agreement and the Provider shall, at each meeting, present its previously circulated Management Information in the format set out in that Schedule. 

6. CONTROL OF THE CONTRACT

6.1 Transfer and Sub-Contracting

6.1.1 The Provider shall not assign, novate, sub-contract or in any other way dispose of the Contract or any part of it without prior Approval. In addition, the Provider shall not without prior Approval change or replace any sub-contractor that it has appointed to provide the Services or any part thereof. 

6.1.2 Sub-contracting any part of the Contract shall not relieve the Provider of any of its obligations or duties under the Contract. The Provider shall be responsible for the acts and omissions of its sub-contractors as though they are its own.


6.1.3 Where the Council has consented to the placing of sub-contracts, copies of each sub-contract shall, at the request of the Council, be sent by the Provider to the Council as soon as reasonably practicable.


6.1.4 Subject to Clause 6.1.6, the Council may assign, novate or otherwise dispose of its rights and obligations under the Contract or any part thereof to:-


(a) any Contracting Authority; or 


(b) any other body established by the Crown or under statute in order substantially to perform any of the functions that had previously been performed by the Council; or 


(c) any private sector body which substantially performs any of the functions of the Council, 


provided that any such assignment, novation or other disposal shall not increase the burden of the Provider's obligations under the Contract.  


6.1.5 Any change in the legal status of the Council such that it ceases to be a Contracting Authority shall not, subject to Clause 6.1.6, affect the validity of the Contract. In such circumstances, the Contract shall bind and inure to the benefit of any successor body to the Council.


6.1.6 If the rights and obligations under the Contract are assigned, novated or otherwise disposed of pursuant to Clause 6.1.4 to a body which is not a Contracting Authority or if there is a change in the legal status of the Council such that it ceases to be a Contracting Authority (in the remainder of this clause both such bodies being referred to as "the Transferee"):-


(a) the rights of termination of the Council in Clauses 8.1 (Termination on insolvency and change of control) and 8.2 (Termination on Default) shall be available to the Provider in the event of, respectively, the bankruptcy or insolvency, or Default of the Transferee; and


(b) the Transferee shall only be able to assign, novate or otherwise dispose of its rights and obligations under the Contract or any part thereof with the previous consent in writing of the Provider.


6.1.7 The Council may disclose to any Transferee any Confidential Information of the Provider which relates to the performance of the Provider's obligations under the Contract. In such circumstances the Council shall authorise the Transferee to use such Confidential Information only for purposes relating to the performance of the Provider's obligations under the Contract and for no other purposes and shall take all reasonable steps to ensure that the Transferee gives a Confidential Information undertaking in relation to such Confidential Information.  


6.1.8 Each Party shall at its own cost and expense carry out, or use all reasonable endeavours to ensure the carrying out of, whatever further actions (including the execution of further documents) the other Party reasonably requires from time to time for the purpose of giving that other Party the full benefit of the provisions of the Contract.


6.2 Waiver

6.2.1 The failure of either Party to insist upon strict performance of any provision of the Contract, or the failure of either Party to exercise, or any delay in exercising, any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by the Contract.


6.2.2 No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with Clause 1.7 (Notices).  


6.2.3 A waiver of any right or remedy arising from a breach of the Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Contract.


6.3 Variation

6.3.1 Subject to the provisions of this Clause 6.3 and without prejudice to clause 6.10 (Change in Law)  the Council may request a variation to the Services ordered provided that such variation falls within the scope of either the Specification or DPS Operational Guide or otherwise does not amount to a material change to the Order. Such a change is hereinafter called a "Variation".  


6.3.2 The Provider shall respond to a request for a Variation within the time limits specified in the request. Such time limits shall be reasonable having regard to the nature of the Order.


6.3.3 In the event that the Provider is unable to provide the Variation to the Services or where the Parties are unable to agree a change to the Contract Price, the Council may:-


(a) agree to continue to perform their obligations under the Contract without the Variation; or


(b) terminate the Contract with immediate effect, except where the Provider has already delivered part or all of the Order in accordance with the Order or where the Provider can show evidence of substantial work being carried out to fulfil the Order, and in such a case the Parties shall attempt to agree upon a resolution to the matter. Where a resolution cannot be reached, the matter shall be dealt with under the Dispute Resolution Procedure detailed at Clause 9.2.


6.3.4 If the Parties agree the Variation and any variation in the Contract Price, the Provider shall carry out such Variation and be bound by the same provisions so far as is applicable, as though such Variation was stated in the Contract.


6.4 Severability

6.4.1 If any provision of the Contract is held invalid, illegal or unenforceable for any reason, such provision shall be severed and the remainder of the provisions hereof shall continue in full force and effect as if the Contract had been executed with the invalid, illegal or unenforceable provision eliminated.  


6.4.2 In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Council and the Provider shall immediately commence good faith negotiations to remedy such invalidity. 


6.5 KPIs and Remedies in the event of inadequate performance

6.5.1 The Provider shall comply with the provisions relating to KPIs and discounted rates in Section 19 (KPIs and Discounted Rates) of the Specification.


6.5.2 The Provider shall comply with Section 20 (Quality Standards) of the Specification.


6.5.3 Where a complaint is received about the standard of Services or about the manner in which any Services have been supplied or work has been performed or about the materials or procedures used or about any other matter connected with the performance of the Provider's obligations under the Contract including the occurrence of a Minor Non-Conformance, then the Council shall notify the Provider, and where considered appropriate by the Council, investigate the complaint. The Council may, in its sole discretion, uphold the complaint and issue a Minor Non-Conformance Default Notice to the Provider and take further action in accordance with this Clause 6.5 and/or Clause 8.2 (Termination on Default) of the Contract. 


6.5.4 In addition to the Council’s rights in Clause 6.5.3, where the Authorised Officer reasonably determines that the Services or any part thereof have either not been performed or have been performed inadequately or not in accordance with the Contract or a Minor Non-Conformance has occurred, the Authorised Officer may issue a Minor Non-Conformance Default Notice to the Provider and take further action in accordance with this Clause 6.5 and/or Clause 8.2 (Termination on Default) of the Contract.


6.5.5 Any Minor Non-Conformance Default Notice issued pursuant to Clauses 6.5.3 or 6.5.4 above may specify the non-compliance, the appropriate action to be taken to rectify the non-compliance (if applicable) and the relevant timescale for taking such action and the Provider shall provide or provide again the relevant part of the Services at no additional cost to the Council in accordance with the Minor Non-Conformance Default Notice and the Contract.


6.5.6 In the event that the Council is of the reasonable opinion that there has been a material breach of the Contract by the Provider, or where the Council has issued 5 or more Minor Non-Conformance Default Notices in any rolling 12 month period then the Council may, without prejudice to its rights under Clause 8.2 (Termination on Default), do any of the following:-


(a) without terminating the Contract, itself supply or procure the supply of all or part of the Services until such time as the Provider shall have demonstrated to the reasonable satisfaction of the Council that the Provider will once more be able to supply all or such part of the Services in accordance with the Contract; 


(b) without terminating the whole of the Contract, terminate the Contract in respect of part of the Services only (whereupon a corresponding reduction in the Contract Price shall be made) and thereafter itself supply or procure a third party to supply such part of the Services; and/or

(c) terminate, in accordance with Clause 8.2 (Termination on Default), the whole of the Contract.


6.5.7 Without prejudice to its right under Clause 3.3 (Recovery of Sums Due), the Council may charge the Provider for any costs reasonably incurred and any reasonable administration costs in respect of the supply of any part of the Services by the Council or a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Provider for such part of the Services and provided that the Council uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Services.

6.5.8 If the Provider fails to supply any of the Services in accordance with the provisions of the Contract and such failure is capable of remedy, then the Council shall instruct the Provider to remedy the failure and the Provider shall at its own cost and expense remedy such failure (and any damage resulting from such failure) within ten (10) Working Days of the Council's instructions or such other period of time as the Council may direct.


6.5.9 In the event that the Provider:-


(a) fails to comply with Clause 6.5.5 above and the failure is materially adverse to the interests of the Council or prevents the Council from discharging a statutory duty; or 


(b) persistently fails to comply with Clause 6.5.5 above; 


the Council may terminate the Contract with immediate effect by giving the Provider notice in writing. 


6.6 Cumulative Remedies

Except as otherwise expressly provided by the Contract, all remedies available to either Party for breach of the Contract are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies.


6.7 Monitoring of Contract Performance

The Provider shall comply with the monitoring arrangements set out in the Specification and/or the Order including, but not limited to, providing such data and information as the Provider may be required to produce under the Contract. 


6.8 Extension of Initial Contract Period

Subject to satisfactory performance of its obligations under the Contract by the Provider during the Initial Contract Period, the Council may, by giving written notice to the Provider extend the Contract for such period or periods specified in the Order or otherwise notified by the Council. The provisions of the Contract will apply throughout any such extended period. 

6.9
Price Adjustment on Extension of Initial Contract Period

6.9.1
In the event that the Council exercises its right to extend the Contract pursuant to Clause 6.8 (Extension of Initial Contract Period) the Council shall, in the 3 month period prior to the expiry of the Initial Contract Period, enter into negotiations with the Provider to agree a variation in the Contract Price.


6.9.2
If the Parties are unable to agree a variation in the Contract Price in accordance with Clause 6.9.1, the Contract shall terminate at the end of the Initial Contract Period.


6.9.3
If a variation in the Contract Price is agreed between the Council and the Provider, the revised Contract Price will take effect from the first day of any period of extension and shall apply during such period of extension.


6.9.4
Any increase or reduction to the Contract Price shall be made by reference to the increase in the National Minimum Wage/the National Living Wage and/or to the percentage increase or reduction (if any) shown by the Consumer Price Index published by the Office for National Statistics or any government department upon which duties in connection with the compilation and maintenance of such index shall be devolved (or such other index as may be agreed by the Council), for the 12 month period immediately preceding the review date.


6.9 Change in Law 


6.9.1 The Provider shall neither be relieved of its obligations to supply the Services in accordance with the terms and conditions of this Contract nor be entitled to an increase in the Contract Price as a result of:

(a) a General Change in Law; or


(b) a Specific Change in Law where the effect of that Specific Change in Law on the Services is reasonably foreseeable at the Commencement Date.

6.9.2 If a Specific Change in Law occurs or will occur during the Contract Period (other than as referred to in Clause 6.10.1(b)), the Provider shall:

(a) notify the Council as soon as reasonably practicable of the likely effects of that change, including:

(i) whether any variation is required to the Services, the Contract Price or this Contract; and

(ii) whether any relief from compliance with the Provider’s obligations is required; and

(b) provide the council with evidence:


(i) that the Provider has minimised any increase in costs or maximised any reduction in costs, including in respect of the costs of its sub-contractors;

(ii) as to how the Specific Change in Law has affected the cost of providing the Services; and

(iii) demonstrating that any expenditure that has been avoided, for example which would have been required under the provisions of Clause 4.6 (Best Value and Service Improvements), has been taken into account in amending the Contract Price.

6.9.3 Following notification and the receipt of evidence in accordance with Clause 6.10.2 the Council may in its absolute discretion request a variation to the Services, the Contract Price and/or the Contract and the provisions of Clause 6.10.4 and Clause 6.10.5 shall apply.

6.9.4 Where the Council requests a variation under Clause 6.10.3, it shall specify a time limit within which the Provider shall respond. The time limit shall be reasonable having regard to the nature of the variation. If the Provider accepts the variation it shall confirm the same in writing. Any work carried out by the Provider pursuant to any variation shall be carried out to the standards set out in this Contract.

6.9.5 In the event that the Parties are unable to agree the variation to the Specification, the Contract Price and/or the Contract, the Council may:

(a) allow the Provider to fulfil its obligations under the Contract without implementing the variation; or


(b) terminate the contract with immediate effect.

7. LIABILITIES


7.1 Liability, Indemnity and Insurance

7.1.1 Nothing in the Contract shall be construed to limit or exclude either Party's liability for:-


(a) death or personal injury caused by its negligence; 


(b) Fraud or fraudulent misrepresentation; 


(c) any breach of any obligations implied by Section 12 of the Sale of Goods Act 1979 or Section 2 of the Supply of Goods and Services Act 1982;


(d) any claim under Clause 3.2.6 or Clause 7.2;


(e) any claim under the indemnity in Clause 5.7.10; or


(f) any claim under Clause 5.1 or Clause 5.1A.       


7.1.2 The Provider shall indemnify and keep indemnified the Council in full from and against all claims, proceedings, actions, damages, losses, costs (including all interest, penalties and legal costs (calculated on a full indemnity basis) and all other professional costs and expenses) and any other liabilities which may arise out of, or in consequence of, the supply, or late or purported supply, of the Services or the performance or non-performance by the Provider of its obligations under the Contract or the presence of the Provider or any Staff on the Premises (if relevant), including in respect of any death or personal injury, loss of or damage to property, financial loss arising from any advice given or omitted to be given by the Provider, or the enforcement of the Contract, or any other loss which is caused directly or indirectly by any act or omission of the Provider. The Provider shall not be responsible for any injury, loss, damage, cost or expense if and to the extent that it is caused by the negligence or wilful misconduct of the Council or by breach by the Council of its obligations under the Contract.

7.1.3 Subject to Clause 7.1.1, in no event shall either Party be liable to the other for any:-


(a) loss of profits;


(b) loss of business; 


(c) loss of revenue; 


(d) loss of or damage to goodwill;


(e) loss of savings (whether anticipated or otherwise); and/or 


(f) any indirect or consequential loss or damage.


7.1.4 The Council may, amongst other things, recover as a direct loss:-


(a) any additional operational and/or administrative expenses arising from the Provider's Default;


(b) any wasted expenditure or charges rendered unnecessary and/or incurred by the Council arising from the Provider's Default; and


(c) the additional cost of procuring replacement services for the remainder of the Contract Period following termination of the Contract as a result of a Default by the Provider.


7.1.5 Nothing in the Contract shall impose any liability on the Council in respect of any liability incurred by the Provider to any other person, but this shall not be taken to exclude or limit any liability of the Council to the Provider that may arise by virtue of either a breach of the Contract or by negligence on the part of the Council, or the Council's employees, servants or agents.


7.1.6 The Provider shall effect and maintain with a reputable insurance company a policy or policies of insurance providing an adequate level of cover in respect of all risks which may be incurred by the Provider, arising out of the Provider's performance of its obligations under the Contract, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Provider. Such insurance shall be maintained for the duration of the Contract Period and for a minimum of 12 (twelve) years following the expiration or earlier termination of the Contract.

7.1.7 The Provider shall during the Contract Period have in force the following policies of insurance from an insurer of good repute


(a) employer's liability insurance for a sum not less than £10 million in respect of any one incident;


(b) public liability insurance for a sum not less than £10 million in respect of any one incident; and

(c) (if required by the nature of the Services) professional indemnity insurance for a sum not less than £2 million in respect of any one incident; and


(d) Appropriate and adequate Vehicle and passenger cover  

7.1.8 Any excess or deductibles under such insurance (referred to in clause 7.1.7) shall be the sole and exclusive responsibility of the Provider.


7.1.9 The Provider shall give the Council, on request, copies of all insurance policies referred to in this clause or a broker's verification of insurance to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.


7.1.10 If, for whatever reason, the Provider fails to give effect to and maintain the insurances required by the provisions of the Contract the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Provider.


7.1.11 The provisions of any insurance or the amount of cover shall not relieve the Provider of any liabilities under the Contract. It shall be the responsibility of the Provider to determine the amount of insurance cover that will be adequate to enable the Provider to satisfy any liability referred to in Clause 7.1.2.


7.1.12 The Provider shall give immediate notice to the Council in the event of any accident or damage likely to form the subject of a claim against it and shall provide all information and assistance that the Council may require.  The Provider shall not negotiate, pay, settle, admit or repudiate any claim without the Council’s written consent, and shall permit the Council’s insurers to take proceedings in the name of the Provider to recover compensation or secure any indemnity from any third party in respect of any of the matters covered by the Council’s insurance.

7.2 Professional Indemnity

Where appropriate, the Provider shall effect and maintain appropriate professional indemnity insurance cover during the Contract Period and shall ensure that all agents, professional consultants and sub-contractors involved in the supply of the Services do the same. To comply with its obligations under this clause and as a minimum, the Provider shall where appropriate ensure professional indemnity insurance held by the Provider and by any agent, sub-contractor or consultant involved in the supply of the Services has a limit of indemnity of not less than £2 million for each individual claim.  Such insurance shall be maintained for a minimum of 6 (six) years following the expiration or earlier termination of the Contract.

7.3 Taxation, National Insurance and Employment Liability

The Parties acknowledge and agree that the Contract constitutes a contract for the provision of Services and not a contract of employment. The Provider shall at all times indemnify the Council and keep the Council indemnified in full from and against all claims, proceedings, actions, damages, costs, expenses, liabilities and demands whatsoever and howsoever arising by reason of any circumstances whereby the Council is alleged or determined to have been assumed or imposed with the liability or responsibility for the Staff (or any of them) as an employer of the Staff and/or any liability or responsibility to HM Revenue or Customs as an employer of the Staff whether during the Contract Period or arising from termination or expiry of the Contract.


7.4 Warranties and Representations

7.4.1 The Provider warrants and represents that:-


(a) it has full capacity and authority and all necessary consents (including where its procedures so require, the consent of its Parent Company) to enter into and perform its obligations under the Contract; 


(b) the Contract is executed by a duly authorised representative of the Provider;


(c) it has not committed any Fraud or a Prohibited Act;

(d)  as at the Commencement Date, all information, statements and representations contained in the Accreditation and Enrolment, Request to Participate, SQ Response and the Tender for the Services are true, accurate and not misleading and will continue to be so for the Term and it will promptly advise the Council of any fact, matter or circumstance of which it may become aware which would render any such information, statement or representation to be false or misleading and the Provider acknowledges that the Council reserves the right, at its sole discretion, to terminate this Contract, dependent upon the nature of such changes, particularly if such changes are to the detriment of the performance or standards of this Contract;

(e) it has not entered into any agreement with any other person with the aim of preventing tenders being made or as to the fixing or adjusting of the amount of any tender or the conditions on which any tender is made in respect of the Contract;


(f) it has not caused or induced any person to enter such agreement referred to in Clause 7.4.1(e) above;


(g) it has not offered or agreed to pay or give any sum of money, inducement or valuable consideration directly or indirectly to any person for doing or having done or causing or having caused to be done any act or omission in relation to any other tender or proposed tender for Services under the Contract;


(h) no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress or, to the best of its knowledge and belief, pending or threatened against it or its assets which will or might affect its ability to perform its obligations under the Contract;


(i) it is not subject to any contractual obligation, compliance with which is likely to have an adverse effect on its ability to perform its obligations under the Contract;


(j) no proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge, are threatened) for the winding up of the Provider or for its dissolution or for the appointment of a receiver, administrative receiver, liquidator, manager, administrator or similar officer in relation to any of the Provider's assets or revenue;


(k) it owns, has obtained or is able to obtain, valid licences for all Intellectual Property Rights that are necessary for the performance of its obligations under the Contract;


(l) the Services shall be provided and carried out by appropriately experienced, qualified and trained Staff with all due skill, care and diligence;


(m) in the three (3) years prior to the date of the Contract:


(i) it has conducted all financial accounting and reporting activities in compliance in all material respects with the generally accepted accounting principles that apply to it in any country where it files accounts; and


(ii) it has been in full compliance with all applicable securities and tax laws and regulations in the jurisdiction in which it is established; and


(n) it has not done or omitted to do anything which could have an adverse effect on its assets, financial condition or position as an ongoing business concern or its ability to fulfil its obligations under the Contract.


7.4.2 The Provider shall repeat the warranties and representations throughout the Term.


8. DEFAULT, DISRUPTION AND TERMINATION


8.1 Termination on insolvency and change of control

8.1.1 The Council may terminate the Contract with immediate effect by giving notice in writing where the Provider is a company and in respect of the Provider:-


(a) a proposal is made for a voluntary arrangement within Part I of the Insolvency Act 1986 or of any other composition scheme or arrangement with, or assignment for the benefit of, its creditors; or


(b) a shareholders' meeting is convened for the purpose of considering a resolution that it be wound up or a resolution for its winding-up is passed (other than as part of, and exclusively for the purpose of, a bona fide reconstruction or amalgamation); or


(c) a petition is presented for its winding up (which is not dismissed within 14 days of its service) or an application is made for the appointment of a provisional liquidator or a creditors' meeting is convened pursuant to Section 98 of the Insolvency Act 1986; or


(d) a receiver, administrative receiver or similar officer is appointed over the whole or any part of its business or assets; or


(e) an application order is made either for the appointment of an administrator or for an administration order, an administrator is appointed, or notice of intention to appoint an administrator is given; or


(f) it is or becomes insolvent within the meaning of Section 123 of the Insolvency Act 1986; or


(g) being a "small company" within the meaning of Section 247(3) of the Companies Act 1985, a moratorium comes into force pursuant to Schedule A1 of the Insolvency Act 1986; or


(h) any event similar to those listed in Clause 8.1.1(a) – 8.1.1(g) occurs under the law of any other jurisdiction.


8.1.2 The Council may terminate the Contract with immediate effect by notice in writing where the Provider is an individual and:-


(a) an application for an interim order is made pursuant to Sections 252-253 of the Insolvency Act 1986 or a proposal is made for any composition scheme or arrangement with, or assignment for the benefit of, the Provider's creditors; or


(b) a petition is presented and not dismissed within 14 days or order made for the Provider 's bankruptcy; or


(c) a receiver, or similar officer is appointed over the whole or any part of the Provider 's assets or a person becomes entitled to appoint a receiver, or similar officer over the whole or any part of his assets; or 


(d) the Provider is unable to pay his debts or has no reasonable prospect of doing so, in either case within the meaning of Section 268 of the Insolvency Act 1986; or


(e) a creditor or encumbrancer attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of the Provider 's assets and such attachment or process is not discharged within 14 days; or


(f) he dies or is adjudged incapable of managing his affairs within the meaning of Part VII of the Mental Health Act 1983; or


(g) the Provider suspends or ceases, or threatens to suspend or cease, to carry on all or a substantial part of his business.


8.1.3 The Provider shall notify the Council immediately if the Provider undergoes a change of control within the meaning of section 1124 of the Corporation Tax Act 2010 ("Change of Control"). The Council may terminate the Contract by notice in writing with immediate effect within six months of:-


(a) being notified that a Change of Control has occurred; or


(b) where no notification has been made, the date that the Council becomes aware of the Change of Control;


but shall not be permitted to terminate where an Approval was granted prior to the Change of Control. 


8.2 Termination on Default

8.2.1 The Council may terminate the Contract by giving written notice to the Provider with immediate effect if the Provider commits a Default and if:-


(a) the Provider has not remedied the Default to the satisfaction of the Council within ten (10)  Working Days, or such other period as may be specified by the Council, after issue of a written notice specifying the Default and requesting it to be remedied; or


(b) the Default is not, in the opinion of the Council, capable of remedy; 


(c) the Default is a material breach of the Contract or is a Major Non-Conformance;


(d) as a result of the Default, the Provider has brought the Council into disrepute; or


(e)  the issuing of a Minor Non-Conformance Default Notice for the Default has the consequence that the Council has issued 5 or more Minor Non-Conformance Default Notices within any rolling 12 month period.

8.2.2 In the event that through any Default of the Provider, data transmitted or processed in connection with the Contract is either lost or sufficiently degraded as to be unusable, the Provider shall be liable for the cost of reconstitution of that data and shall reimburse the Council in respect of any charge levied for its transmission and any other costs charged in connection with such Default.   


8.2.3 If the Council fails to pay the Provider undisputed sums of money when due, the Provider shall notify the Council in writing of such failure to pay. If the Council fails to pay such undisputed sums within ninety (90) Working Days of the date of such written notice, the Provider may terminate the Contract in writing with immediate effect, save that such right of termination shall not apply where the failure to pay is due to the Council exercising its rights under Clause 3.3 (Recovery of Sums Due).


Further Grounds for Termination

8.2.4 The Council may terminate the Contract with immediate effect at any time by written notice to the Provider where any of the grounds listed below apply:


(a) the Contract has been subject to a substantial modification which would have required a new procurement  procedure in accordance with regulation 72(9) of the Public Contracts Regulations 2015;


(b) the Provider has, at the time of contract award, been in one of the situations referred to in regulation 57(1), including as a result of the application of regulation 57(2), of the Public Contracts Regulations 2015 and should therefore have been excluded from the procurement procedure; or


(c) the Contract should not have been awarded to the Provider in view of a serious infringement under the Treaty on European Union and the Public Contracts Directive (Directive 2014/24/EU) that has been declared by the CJEU in a procedure under Article 258 of the Treaty on the Functioning of the European Union (TFEU).

Termination for failure to comply with the minimum requirements of the DPS


8.2.5 The Council may terminate the Contract at any time by serving written notice on the Provider if the Provider has failed to maintain the minimum standards of the Dynamic Purchasing System as set out (without limitation) in the Accreditation and Enrolment process, the Request to Participate, the Selection Questionnaire, the DPS Application Guide or the DPS Operational Guide.

Termination where passenger numbers reduce to zero

8.2.6
The Council may terminate the Contract with immediate effect at any time where passenger numbers have reduced to zero.

8.3 Break

The Council shall have the right to terminate the Contract at any time by giving fourteen 14 day’s written notice to the Provider. 


8.4 Dynamic Purchasing System Agreement

The Council may terminate the Contract by giving written notice to the Provider with immediate effect if the Dynamic Purchasing System Agreement is terminated for any reason whatsoever.


8.5 Consequences of Expiry or Termination

8.5.1 Where the Council terminates the Contract under Clause 8.2 (Termination on Default) and then makes other arrangements for the supply of Services, the Council may recover from the Provider the cost reasonably incurred of making those other arrangements and any additional expenditure incurred by the Council throughout the remainder of the Contract Period. The Council shall take all reasonable steps to mitigate such additional expenditure. Where the Contract is terminated under Clause 8.2 (Termination on Default), no further payments shall be payable by the Council to the Provider until the Council has established the final cost of making those other arrangements.


8.5.2 Not used. 


8.5.3 Not used.

8.5.4 Save as otherwise expressly provided in the Contract:-


(a) termination or expiry of the Contract shall be without prejudice to any rights, remedies or obligations accrued under the Contract prior to termination or expiration and nothing in the Contract shall prejudice the right of either Party to recover any amount outstanding at such termination or expiry; and


(b) termination of the Contract shall not affect the continuing rights, remedies or obligations of the Council or the Provider under Clauses 3.2 (Payment and VAT), 3.3 (Recovery of Sums Due), 4.1 (Prevention of Corruption), 5.1 (Data Protection Act), 5.2 (Official Secrets Acts 1911 to 1989, Section 182 of the Finance Act 1989), 5.3 (Confidential Information), 5.4 (Freedom of Information), 5.7 (Intellectual Property Rights), 5.8 (Records and Audit Access), 6.6 (Cumulative Remedies), 7.1 (Liability, Indemnity and Insurance), 7.2 (Professional Indemnity), 8.5 (Consequences of Expiry or Termination), 8.7 (Recovery upon Termination) and 9.1 (Governing Law and Jurisdiction).


8.6 Disruption

8.6.1 The Provider shall take reasonable care to ensure that in the performance of its obligations under the Contract it does not disrupt the operations of the Council, its employees or any other contractor employed by the Council.


8.6.2 The Provider shall immediately inform the Council of any actual or potential industrial action, whether such action be by their own employees or others, which affects or might affect its ability at any time to perform its obligations under the Contract.


8.6.3 In the event of industrial action by the Staff, the Provider shall seek the Council's prior Approval to its proposals for the continuance of the supply of the Services in accordance with its obligations under the Contract.


8.6.4 If the Provider's proposals referred to in Clause 8.6.3 are considered insufficient or unacceptable by the Council acting reasonably then the Contract may be terminated with immediate effect by the Council by notice in writing.  


8.6.5 If the Provider is temporarily unable to fulfil the requirements of the Contract owing to disruption of normal business by direction of the Council, an appropriate allowance by way of extension of time will be approved by the Council. In addition, the Council will reimburse any additional expense reasonably incurred by the Provider as a direct result of such disruption.


8.7 Recovery upon Termination

8.7.1
On the termination of the Contract for any reason, the Provider shall:


(a)
immediately return to the Council all Confidential Information, Personal Data and Council’s Pre-Existing IPR’s and the Project Specific IPR’s in its possession or in the possession or under the control of any permitted suppliers or sub-contractors, which was obtained or produced in the course of providing the Services;


(b)
immediately deliver to the Council all Property (including materials, documents, information and access keys) provided to the Provider under clause 2.2.  Such property shall be handed back in good working order (allowance shall be made for reasonable wear and tear);


(c)
assist and co-operate with the Council to ensure an orderly transition of the provision of the Services to the Replacement Provider and/or the completion of any work in progress.


(d)
promptly provide all information concerning the provision of the Services which may reasonably be requested by the Council for the purposes of adequately understanding the manner in which the Services have been provided or for the purpose of allowing the Council or the Replacement Provider to conduct due diligence.


8.7.2
If the Provider fails to comply with clause 8.7.1 (a) and (b), the Client may recover possession thereof and the Provider grants a licence to the Client or its appointed agents to enter (for the purposes of such recovery) any premises of the Provider or its permitted suppliers or sub-contractors where any such items may be held.


8.7.3
Where the end of the Contract Period arises due to the Provider’s Default, the Provider shall provide all assistance under clause 8.7.1 (c) and (d) free of charge.  Otherwise, the Council shall pay the Provider’s reasonable costs of providing the assistance and the Provider shall take all reasonable steps to mitigate such costs.

8.7.4
At the end of the Contract Period (howsoever arising) the licence granted pursuant to Clause 5.7.7 shall automatically terminate without the need to serve notice.  


8.8 Force Majeure

8.8.1 Neither Party shall be liable to the other Party for any delay in performing, or failure to perform, its obligations under the Contract (other than a payment of money) to the extent that such delay or failure is a result of Force Majeure. Notwithstanding the foregoing, each Party shall use all reasonable endeavours to continue to perform its obligations under the Contract for the duration of such Force Majeure. However, if such Force Majeure prevents either Party from performing its material obligations under the Contract for a period in excess of 6 Months, either Party may terminate the Contract with immediate effect by notice in writing.


8.8.2 Any failure or delay by the Provider in performing its obligations under the Contract which results from any failure or delay by an agent, sub-contractor or supplier shall be regarded as due to Force Majeure only if that agent, sub-contractor or supplier is itself impeded by Force Majeure from complying with an obligation to the Provider.


8.8.3 If either Party becomes aware of a Force Majeure event or occurrence which gives rise to, or is likely to give rise to, any such failure or delay on its part as described in Clause 8.8.1 it shall immediately notify the other by the most expeditious method then available and shall inform the other of the period during which it is estimated that such failure or delay shall continue.


9. DISPUTES AND LAW


9.1 Governing Law and Jurisdiction

9.1.1 The Contract and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.  

9.1.2 Each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this Contract or its subject matter or formation (including non-contractual disputes or claims).


9.2 Dispute Resolution 


9.2.1 The Parties shall attempt in good faith to negotiate a settlement to any dispute between them arising out of or in connection with the Contract within twenty (20) Working Days of either Party notifying the other of the dispute and such efforts shall involve the escalation of the dispute to a director (or equivalent) of each Party.  


9.2.2 Nothing in this dispute resolution procedure shall prevent the Parties from seeking from any court of competent jurisdiction an interim order restraining the other Party from doing any act or compelling the other Party to do any act.


9.2.3 If the dispute cannot be resolved by the Parties pursuant to Clause 9.2.1 the Parties shall refer it to mediation pursuant to the procedure set out in Clause 9.2.5 unless:


(a) the Council considers that the dispute is not suitable for resolution by mediation; or 


(b) the Provider does not agree to mediation.  


9.2.4 The obligations of the Parties under the Contract shall not cease, or be suspended or delayed by the reference of a dispute to mediation (or arbitration) and the Provider and the Staff shall comply fully with the requirements of the Contract at all times.


9.2.5 The procedure for mediation and consequential provisions relating to mediation are as follows:-


(a) a neutral adviser or mediator ("the Mediator") shall be chosen by agreement between the Parties or, if they are unable to agree upon a Mediator within 10 Working Days after a request by one Party to the other or if the Mediator agreed upon is unable or unwilling to act, either Party shall within 10 Working Days from the date of the proposal to appoint a Mediator or within 10 Working Days of notice to either Party that he is unable or unwilling to act, apply to the Centre for Effective Dispute Resolution to appoint a Mediator;


(b) the Parties shall within 10 Working Days of the appointment of the Mediator meet with him in order to agree a programme for the exchange of all relevant information and the structure to be adopted for negotiations to be held. If considered appropriate, the Parties may at any stage seek assistance from the Centre for Effective Dispute Resolution to provide guidance on a suitable procedure;


(c) unless otherwise agreed, all negotiations connected with the dispute and any settlement agreement relating to it shall be conducted in confidence and without prejudice to the rights of the Parties in any future proceedings;


(d) if the Parties reach agreement on the resolution of the dispute, the agreement shall be reduced to writing and shall be binding on the Parties once it is signed by their duly authorised representatives;


(e) failing agreement, either of the Parties may invite the Mediator to provide a non-binding but informative written opinion. Such an opinion shall be provided on a without prejudice basis and shall not be used in evidence in any proceedings relating to the Contract without the prior written consent of both Parties; and


(f) if the Parties fail to reach agreement in the structured negotiations within sixty (60) Working Days of the Mediator being appointed, or such longer period as may be agreed by the Parties, then any dispute or difference between them may be referred to the courts.


APPENDIX 1 – NOT USED


APPENDIX 2 – MISCELLANEOUS PROVISIONS 

1. TUPE and Pensions


1.1 It is the responsibility of the Provider to evaluate the risk of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (“TUPE Regulations”) being applicable and to assess the potential costs if they are.


1.2 The Council makes no assurances as to the effect of the TUPE Regulations on the Contact or as to the accuracy of information regarding persons employed in the undertaking prior to award of Contract.  The Provider acknowledges that it has formed its own view about whether the TUPE Regulations apply before the commencement of the Contract and carried out its own investigations regarding transferring employees.


1.3 It is agreed by the parties that the Contract Price shall not be varied after the Contract comes into force on the grounds that the TUPE Regulations do or do not apply to the Contract (irrespective of the belief of either Party before the execution of the Contract as to the legal effect of the Regulations).


1.4 The Provider shall indemnify the Council against all costs, claims, damages, legal proceedings, expenses and any other liability incurred by the Council as a result of a claim made by any members of staff of the former provider resulting from the applicability or otherwise of the TUPE Regulations and/or in connection with the employment, terms of employment, non-employment or treatment of staff.  The Council shall not be liable to the Provider for any claim or liability connected with the applicability or otherwise of the TUPE Regulations, the transfer or employment or any members of staff.


1.5 The Provider shall indemnify and keep indemnified the Council against all liabilities, damages, costs, compensation, losses, claims, demands and proceedings and legal costs on a solicitor and client basis in respect of any dispute arising in connection with the TUPE Regulations.


1.6
If the Council has notified the Provider that it intends to tender or retender any Services, the Provider must within 20 Business Days following written request (unless otherwise agreed in writing) provide the Council with anonymised details of Staff engaged in the provision of the relevant Services who may be subject to TUPE. The Provider must indemnify and keep indemnified the Council and at the Council’s request, any new Provider who provides any services equivalent to the Services or any of them after expiry or termination of this Contract or termination of a Service, against any Losses in respect of any inaccuracy in or omission from the information provided under this clause.


1.7
During the 3 months immediately preceding the expiry of this Contract or at any time following a notice of termination of this Contract or of any Service being given, the Provider must not and must procure that its sub-contractors do not, without the prior written consent of the Council, in relation to any persons engaged in the provision of the Services or the relevant Service:


(a) terminate or give notice to terminate the employment of any person engaged in the provision of the Services or the relevant Service (other than for gross misconduct); 


(b) increase or reduce the total number of people employed or engaged in the provision of the Services or the relevant Service by the Provider and any sub-contractor (except in the ordinary course of business); 


(c) propose, make or promise to make any material change to the remuneration or other terms and conditions of employment of the individuals engaged in the provision of the Services or the relevant Service;


(d) replace or relocate any persons engaged in the provision of the Services or the relevant Service or reassign any of them to duties unconnected with the Services or the relevant Service; and/or


(e) assign or redeploy to the Services or the relevant Service any person who was not previously a member of Staff engaged in the provision of the Services or the relevant Service.  


1.8
The Provider must indemnify and keep indemnified the Council and, at the Council’s request, any new provider who provides any services equivalent to the Services or any of them after expiry or termination of this Contract or any Service, against any Losses in respect of:


(f) the employment or termination of employment of any person employed or engaged in the delivery of the relevant Services by the Provider and/or any sub-contractor before the expiry or termination of this Contract or of any Service which arise from the acts or omissions of the Provider and/or any sub-contractor; 


(g) claims brought by any other person employed or engaged by the Provider and/or any sub-contractor who is found to or is alleged to transfer to the Council or new provider under TUPE; and/or


(h) any failure by the Provider and/or any sub-contractor to comply with its obligations under TUPE in connection with any transfer to the Council or new provider.   


1.9
The Council must use all reasonable endeavours to procure that any new provider who provides any services equivalent to the Services or the relevant Service after expiry or termination of this Contract or of any Service will indemnify and keep indemnified the Provider and/or any sub-contractor against any Losses in respect of:


(i) any failure by the new provider to comply with its obligations under TUPE in connection with any relevant transfer under TUPE to the new provider; 


(j) any claim by any person that any proposed or actual substantial change by the new provider to the persons' working conditions or any proposed measures of the new provider are to that person's detriment, whether that claim arises before or after the date of any relevant transfer under TUPE to the new provider on expiry or termination of this Contract or of any Service; and/or


(k) any claim by any person in relation to any breach of contract arising from any proposed measures of the new Provider, whether that claim arises before or after the date of any relevant transfer under TUPE to the new provider on expiry or termination of this Contract or of any Service.

1.6 If the Provider wishes to offer the Eligible Employees membership of the LGPS, the Provider shall enter into an Admission Agreement and a Funding Agreement in the form set out in the Annex hereto (or such other form or forms as the Council may provide) to have effect from and including the date of the transfer.


1.7 For the purposes of calculating the employer's contribution rate, any termination payment, and any other sums due to the administering authority under the Admission Agreement, the Council shall ensure that the Eligible Employees' past service benefits accrued prior to the date of the transfer are fully funded as at the date of the transfer, as determined by the Fund's actuary.


1.8 The Provider shall indemnify and keep indemnified the Council and/or any replacement Provider and, in each case, their sub-contractors, from and against all direct losses suffered or incurred by it or them, which arise from any breach by the Provider of the terms of the Admission Agreement, to the extent that such liability arises before or as a result of the termination or expiry of this Contract.


1.9 The Provider shall obtain any indemnity or Bond required in accordance with the terms of the Admission Agreement. 


1.10 The Provider shall award benefits (where permitted) to the Eligible Employees under the LGPS Regulations in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Council. The Provider shall be responsible for meeting all costs associated with the award of such benefits.


1.11 Where the Sub-Contractor does not wish to or is otherwise prevented from offering all or some of the Eligible Employees membership or continued membership of the LGPS, the Provider shall offer the Eligible Employees membership of an occupational pension scheme with effect from the date of the transfer. Such an occupational pension scheme must be:


(a) established no later than three months prior to the date of the transfer; and


(b) certified by the GAD as providing benefits that are broadly comparable to those provided by the scheme to which the Eligible Employees are members of or eligible for membership of prior to the date of the transfer,


and the Provider shall produce evidence of compliance with this paragraph to the Council prior to the date of the date of the transfer.


1.12 
The Council's actuary shall determine the terms for bulk transfers from the LGPS to the Provider's scheme following the date of the transfer and any subsequent bulk transfers on termination or expiry of this Contract and the Provider shall meet the fees of the Council’s actuary in making this determination.

1.13 The Provider shall:

(c) maintain such documents and information as will be reasonably required to manage the pension rights of and aspects of any onward transfer of any person engaged or employed by the Provider in the provision of the Services on the expiry or termination of this Contract (including without limitation identification of the Eligible Employees);


(d) promptly provide to the Council such documents and information mentioned in paragraph 1.17(a) which the Council may reasonably request in advance of the expiry or termination of this Contract; and


(e) fully cooperate (and procure that the trustees of the Provider's scheme shall fully cooperate) with the reasonable requests of the Council relating to any administrative tasks necessary to deal with the pension rights of and aspects of any onward transfer of any person engaged or employed by the Provider in the provision of the Services on expiry or termination of the Contract 


1.14 The provisions of this Special Condition shall be directly enforceable by an Eligible Employee against the Provider or any relevant Sub-Contractor and the parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply to the extent necessary to ensure that any Eligible Employee shall have the right to enforce any obligation owed to such employee by the Provider or Sub-Contractor under those paragraphs in his own right under section 1(1) of the Contracts Rights of Third Parties Act 1999.


“Eligible Employees” means transferring employees who are active members of (or are eligible to join) the LGPS on the date of the transfer.


“LGPS” means the Local Government Pension Scheme applicable to employees and to former employees of the Council.
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THIS AGREEMENT is made this        day of                           201[ ]


BETWEEN:

(3) The Mayor and Burgesses of the London Borough of Bexley of Civic Offices 2 Watling Street, Bexleyheath, Kent DA6 7AT (the “Administering Authority” and “Scheme Employer”); and


(4) (ADMISSION BODY)  (Company number [number]) whose registered office is at [address] (the “Admission Body”).


BACKGROUND:

(A) The Administering Authority is an administering authority within the meaning of the Regulations and administers the Scheme and maintains the Fund.


(B) The Scheme Employer is a scheme employer within the meaning of the Regulations. 


(C) The Admission Body is an admission body within the meaning of the Regulations.


(D) The Admission Body provides the services/assets referred to in the Contract and will employ the Eligible Employees with effect from the Transfer Date.


(E) The Administering Authority the Scheme Employer and the Admission Body have agreed to enter into this admission agreement (the “Agreement”) to allow the Eligible Employees to be or continue to be members of the Scheme and participate in the Fund.


OPERATIVE PROVISIONS


1. INTERPRETATION

1.1 Definitions

Save as defined below unless the context requires otherwise words and expressions used in this Agreement shall have the same meanings as in the Regulations.


		"AVC"

		Additional Voluntary Contribution as referred to in regulation 17 of the Regulations;



		"Business Day"

		any day other than a Saturday or Sunday or a public or bank holiday in England;



		"Contract"

		the contract [dated/commencing on] [                              ] made between the Admission Body and the Scheme Employer, for the provision of services under which the Eligible Employees are employed.



		"Eligible Employee"

		an employee employed by the Admission Body in connection with the services/assets referred to in the Contract to the extent listed in Schedule 2 provided that such employee:



		

		(a) remains employed by the Admission Body in connection with the provision of the services under the Contract; and



		

		(b) otherwise satisfies the requirements of the Regulations relating to eligibility for membership of the Scheme;



		“FOIA”

		Means the Freedom of Information Act 2000 and any amending legislation;



		"Fund"


"Payment Period"

		Bexley Pension Fund 


Has the same meaning as in Schedule 1 to the Regulations;



		"Regulations"

		The Local Government Pension Scheme Regulations 2013 (SI 2013/2356);



		“SCAVC”

		Shared Cost Additional Voluntary Contribution as referred to in regulation 17 of the Regulations;



		"Scheme"

		The occupational pension scheme which is constituted by the Regulations;



		"Transfer Date"

		The date upon which the Eligible Employees transfer to the Admission Body under the Contract. That date for the purposes of this agreement being [                          ]



		"Transitional Regulations"

		Local Government Pension Scheme (Transitional Provisions, Savings and Amendment) Regulations 2014 (SI 2014/525)





1.2
For the purposes of this Agreement the words “employed in connection with” shall mean that an Eligible Employee is employed by the Admission Body on the basis that in any six (6) month period an Eligible Employee spends not less than seventy-five per cent (75%) of his time whilst working on matters directly relevant to the Contract.  For the avoidance of doubt, when assessing the time spent working on matters directly relevant to the Contract the Admission Body should take into account a range of factors including (but not limited to) the time spent on different parts of the business, the value given to each part of the business, the contract of employment and how the costs of that employee are dealt with.


1.3
In this Agreement where the context so admits, words denoting the singular shall include the plural and vice versa and words denoting the masculine gender shall include the feminine gender and vice versa.


1.4
Reference to any statute or statutory instrument shall be deemed to include reference to any such statute or statutory instrument as from time to time amended varied replaced extended or re-enacted and any orders or regulations under such provisions unless the context otherwise requires.


1.5
Reference to clauses or schedules shall be deemed to be references to a clause or schedule to this Agreement and references to a sub-clause shall be deemed to be a reference to a sub-clause of the clause in which the reference appears.


1.2 Headings are included for ease of reference only and shall not affect this Agreement or its interpretation.


2. EFFECTIVE DATE

2.1 This Agreement shall have effect from the Transfer Date and shall continue subject to termination in accordance with Clause 8.


3. ADMISSION

3.1 The Administering Authority shall as from the Transfer Date permit the Eligible Employees who were active members of the Scheme on the day immediately before the Transfer Date to be active members of the Scheme and participate in the Fund.


3.2 An Eligible Employee who was not an active member of the Scheme on the day immediately before the Transfer Date shall not become an active member of the Scheme on the Transfer Date but may apply in writing to the Admission Body to become an active member of the Scheme and shall become an active member of the Scheme on the first day of the Payment Period following the application.


4. PARTICIPATION

4.1
The provisions of the Regulations and the Transitional Regulations shall apply for determining the rights and obligations of and the action which is to be taken by each party to this Agreement and for the transmission of information between them and each party hereby undertakes with the other to take such action promptly and where such information is not in the possession of or under the control of one of the parties to use their respective best endeavours to ensure such information is provided promptly.


4.1 The Regulations and the Transitional Regulations shall apply to employment with the Admission Body in which an Eligible Employee is an active member (as defined in Schedule 1 to the Regulations).


4.2 The Admission Body warrants and represents to the Administering Authority and to the Scheme Employer that every Eligible Employee is employed in connection with the provision of the services or assets referred to in the Contract and in Schedule 2 Part 3 paragraph 1(d) of the Regulations.


4.3 The Admission Body shall promptly notify the Administering Authority and the Scheme Employer in writing if any Eligible Employee ceases to be employed in connection with the provision of the services or assets referred to in the Contract.  The Administering Authority, the Scheme Employer and the Admission Body acknowledge that any Eligible Employee who ceases to be employed in connection with the provision of the services or assets referred to in the Contract or who otherwise ceases to be eligible to be an active member, (as defined in section Schedule 1 to the Regulations) of the Scheme in accordance with clauses 1.1 and 1.2 of this Agreement or the Regulations, shall cease to be an active member (as defined in section Schedule 1 to the Regulations) of the Scheme.


5. PAYMENTS

5.1
The Admission Body shall pay to the Administering Authority for credit to the Fund such employee and employer contributions and all other contributions and payments as are due under the Regulations in respect of the Eligible Employees.


5.2
The Admission Body shall pay to the Administering Authority for credit to the Fund the employee and employer pension contributions on a monthly basis in arrears.  The payment must be paid to the Administering Authority within nineteen (19) calendar days of the end of each month in which the pension contributions have been deducted.  

5.3
The contribution rate required to be paid by the Admission Body will be assessed by an actuary appointed by the Administering Authority assuming a past service funding level in respect of those Eligible Employees who were previously members of the Scheme and participated in the Fund of [one hundred per cent (100%)] as at the Transfer Date.


5.4
The Admission Body shall pay to the Administering Authority for credit to the Fund any additional or revised contributions due under either sub-clauses 6.1.7, 7.1 or 7.2.2 within thirty (30) calendar days of receipt of a written request from the Administering Authority.


5.5
Any employees’ AVCs or SCAVCs shall be paid direct by the Admission Body to such AVC body and/or AVC insurance company selected by the Administering Authority and notified to the Admission Body.  Any such contributions shall be paid within nineteen (19) calendar days of the end of each month in which the contributions have been deducted.


5.6
Where the Admission Body certifies that:


5.6.1
an Eligible Employee aged fifty-five (55) or more who is an active member of the Scheme is being dismissed by reason of redundancy or in the interests of efficiency;


5.6.2
an Eligible Employee is voluntarily retiring on or after age fifty-five (55) and the Admission Body exercises a discretion to waive actuarial reductions;


5.6.3
an Eligible Employee who is a deferred member of the Scheme requests that their benefits are brought into payment early on or after age fifty-five (55) and the Admission Body exercises a discretion to waive actuarial reductions;


5.6.4
an Eligible Employee has entered into arrangements to pay additional pension contributions under Regulation 16 and the Admission Body has exercised a discretion to fund these in whole or in part


5.6.5
an Eligible Employee aged fifty-five (55) or more has reduced the hours or grade of employment and the Admission Body has granted consent to flexible retirement under Regulation 30(6)


5.6.6
the Admission Body has granted ill health early retirement permission in respect of a tier 2 or tier 3 case under Regulation 35


5.6.7
the Admission Body has agreed to apply the 85 year rule to an Eligible Employee retiring before age 60 under paragraph 2 of Schedule 2 to the Transitional Regulations


5.6.8
the Admission Body has granted early retirement of a deferred pensioner on health grounds under Regulation 38 


the Admission Body shall pay to the Administering Authority for credit to the Fund the sum notified to it in writing by the Administering Authority as representing the actuarial strain on the Fund resulting from the immediate payment of benefits as certified by an actuary appointed by the Administering Authority, such sum to be paid (unless other terms are agreed between the Administering Authority and the Admission Body) within thirty (30) calendar days of receipt by the Admission Body of the written notification.


5.7
The Admission Body shall indemnify the Administering Authority against any financial penalty and associated costs and expenses incurred by the Administering Authority or by the Fund arising from any failure by the Admission Body to comply with the terms of this Agreement the Regulations or any overriding legislation. Such payment is to be paid within thirty (30) calendar days of receipt of a written request from the Administering Authority.  


5.8
If any sum payable under this Agreement or the Regulations by the Admission Body to the Administering Authority or to the Fund has not been paid (in whole or in part) within the payment period specified in this Agreement (or otherwise in accordance with the Regulations) the Administering Authority may require the Admission Body to pay interest calculated in accordance with the Regulations on the amount remaining unpaid.


5.9
If any sum payable under this Agreement or the Regulations by the Admission Body to the Administering Authority or to the Fund has not been paid (in whole or in part) within the payment period specified in this Agreement (or otherwise in accordance with the Regulations) the Administering Authority may require the Scheme Employer to set off against any payments due from the Scheme Employer to the Admission Body under the Contract or any other contract between the parties an amount equal to the sum due from the Admission Body under this Agreement or the Regulations (including any interest due in accordance with the Regulations) and pay that amount to the Administering Authority for credit to the Fund.


5.10
The Admission Body and the Scheme Employer agree that the right of set-off in clause 5.9 shall be valid and enforceable notwithstanding any provision to the contrary in the Contract.


6.
ADMISSION BODY’S UNDERTAKINGS


6.1
The Admission Body undertakes:


6.1.1
to provide or procure to be provided such information as is reasonably required by the Administering Authority relating to the Admission Body's participation in the Fund and the Eligible Employee’s participation in the Scheme including (but not limited to) details of the pay and final pay of each Eligible Employee;


6.1.2
to comply with the reasonable requests of the Administering Authority to enable it to comply with the requirements of the Occupational and Personal Pension Schemes (Disclosure of Information) Regulations 2013 (SI 2013/2734);


6.1.3
to adopt the practices and procedures relating to the operation of the Scheme as set out in the Regulations and in any employer’s guide published by the Administering Authority and provided by the Administering Authority to the Admission Body;


6.1.4
to formulate and publish within three (3) calendar months of the Transfer Date a statement concerning the Admission Body’s policy on the exercise of its functions or discretions in accordance with the requirements of the Regulations and to keep such policy under review;


6.1.5
to notify the Administering Authority and the Scheme Employer of each occasion on which it exercises a discretion under the Regulations and the manner in which it exercises that discretion;


6.1.6
to notify promptly the Administering Authority and the Scheme Employer in writing of any material change in the terms and conditions of employment of any of the Eligible Employees which affects entitlement to benefits under the Scheme and of any termination of employment by virtue of redundancy or in the interests of efficiency or for any other reason;


6.1.7
that it shall not grant additional pension to an Eligible Employee or former Eligible Employee under regulation 31 of the  Regulations save to the extent that the appropriate sum is paid by the Admission Body to the Administering Authority for credit to the Fund. Such payment is to be paid within thirty (30) calendar days of receipt of a written request from the Administering Authority.   


6.1.8
not to do any act or omission or thing which would prejudice the status of the Scheme as a registered pension scheme within the meaning of the Finance Act 2004; and


6.1.9
to immediately notify the Administering Authority and the Scheme Employer in writing of any matter which may affect or is likely to affect its participation in the Scheme and of any actual or proposed change in its status which may give rise to a termination of the Contract or this Agreement including but not limited to take-over reconstruction amalgamation insolvency winding up receivership or liquidation or a change in the nature of its business or constitution.


7.
ACTUARIAL VALUATIONS

7.1
The Administering Authority may periodically and shall at least on a triennial basis obtain from an actuary a certificate specifying in the case of the Admission Body the percentage or amount by which in the actuary's opinion the contribution rate at the primary rate or secondary rate within the meaning regulation 62 of the Regulations should be increased or reduced.  This is with a view of ensuring that as far as is reasonably possible the value of assets of the Fund in respect of current and former Eligible Employees is neither materially more or materially less than the anticipated liabilities of the Fund in respect of the said Eligible Employees at the date the Contract is due to end.  For the avoidance of doubt the decision as to whether the said assets are materially more or materially less than the said liabilities shall be left to the discretion of the actuary appointed by the Administering Authority.


7.2  
Upon termination of this Agreement the Administering Authority must obtain:


7.2.1
an actuarial valuation of the liabilities of the Fund in respect of current and former Eligible Employees as at the date of termination; and


7.2.2
a revision of any rates and adjustment certificate within the meaning of the Regulations showing the revised contributions due from the Admission Body.


7.3
The costs of obtaining the certificates (or revisions to them) and the actuarial valuations referred to in clause 7.1 (other than a triennial valuation) and clause 7.2 shall be paid by the Admission Body within thirty (30) calendar days of receipt of written notification of such costs from the Administering Authority. 


8.
TERMINATION

8.1
Subject to clauses 8.2 and 8.3 this Agreement shall terminate at the end of the notice period upon the Administering Authority or the Admission Body giving a minimum of three (3) calendar months' notice in writing to terminate this Agreement to the other party or parties to this Agreement but such notice shall not have effect unless as at the date of termination of this Agreement either


8.1.1
other arrangements are made for continued membership in the Scheme for the Eligible Employees who are active members of the Scheme; or


8.1.2
a broadly comparable occupational pension scheme is made available to the Eligible Employees who are active members of the Scheme.


8.2
This Agreement shall terminate automatically on the earlier of:


8.2.1

the date of the expiry or earlier termination of the Contract; or


8.2.2   
the date the Admission Body ceases to be an Admission Body for the purposes of the Regulations.


8.2.3
the date the Admission Body ceases to employ any Eligible Employee 


8.3
This Agreement may be terminated by the Administering Authority by notice in writing to the Admission Body taking immediate effect in the event of:


8.3.1
the insolvency winding up or liquidation of the Admission Body;


8.3.2
any breach by the Admission Body of any of its obligations under this Agreement or the Regulations (other than a failure by the Admission Body to pay any sums due to the Administering Authority or to the Fund) provided that the Administering Authority shall if the breach is capable of remedy first afford to the Admission Body the opportunity of remedying that breach within such reasonable period (being not less than twenty (20) Business Days) as the Administering Authority may specify;


8.3.3
the failure by the Admission Body to pay any sums due to the Administering Authority or to the Fund within the periods specified in this Agreement or in the Regulations or in any other case within thirty (30) calendar days of receipt of a written notice from the Administering Authority requiring the Admission Body to do so, provided that the Administering Authority shall first issue a notice to the Admission Body requiring it to pay such outstanding sums within such reasonable period (being not less than ten (10) Business Days) as the Administering Authority may specify, and may only proceed to terminate the Agreement if the Admission Body fails to pay the requested sums within such specified period;


8.3.4
the failure by the Admission Body to procure, renew or adjust the level of the bond, indemnity, or guarantee in accordance with clause 9.3 or 9.5. 


8.4
The termination of this Agreement howsoever arising is without prejudice to the rights duties and liabilities of the Administering Authority accrued prior to termination.  The clauses of this Agreement which expressly or impliedly have effect after termination shall continue to be enforceable notwithstanding termination including (but not limited to) clause 5.


9.
BOND/GUARANTEE/INDEMNITY


9.1
The Admission Body has carried out, to the satisfaction of the Administering Authority [and Scheme Employer], an assessment, taking account of actuarial advice, of the level of risk arising on premature termination of the provision of the service or assets under the Contract by reason of the insolvency, winding up or liquidation of the Admission Body.  


9.2
The Administering Authority [and Scheme Employer] [has/have] decided that (subject to clause 9.3 below) the level of risk exposure identified by the assessment referred to in clause 9.1 above does not require the Admission Body to enter into an indemnity or bond under the Regulations at this time.  


9.3
The Admission Body and Scheme Employer shall keep under assessment the level of risk arising as a result of the matters mentioned in Schedule 2 Part 3 paragraph 6 of the Regulations at no more than annual intervals, the first review to be undertaken by no later than the first anniversary of the Transfer Date.

9.3.1
Where upon a review the Scheme Employer considers that a bond/indemnity is required to cover the revised level of risk exposure the Admission Body shall procure that a bond/indemnity in the form set out in Schedule 1 (or such other form as is approved by the Administering Authority and the Scheme Employer) is entered into within a period of thirty (30) days. 


9.3.2
Where upon a review the Scheme Employer considers that a bond/indemnity does not cover the revised level of risk exposure the Admission Body shall procure that the bond/indemnity is renewed or varied (where necessary) to cover the revised level of risk exposure. The Admission Body shall provide a copy of each bond/indemnity entered into in relation to this Admission Agreement to the Administering Authority as soon as is reasonably practicable.


9.4
The costs of reviewing the level of risk pursuant to clause 9.3 shall be paid by the Admission Body within thirty (30) calendar days of receipt of written notification of such costs from the Administering Authority. 


9.5
In the event that the Administering Authority is satisfied, notwithstanding that the review undertaken by the Admission Body in accordance with clause 9.3 identifies a level of risk which would normally require the Admission Body to enter into an indemnity or bond, that an indemnity or bond would not in the circumstances be desirable, the Admission Body shall provide to the Administering Authority within thirty (30) calendar days of receiving notice to do so a guarantee from an authorised person as set out in Schedule 2 Part 3 paragraph 8 of the Regulations in the form annexed at Schedule 1A or such other form as is approved by the Administering Authority in respect of the revised level of risk exposure.


10.
NOTICES


10.1
Any notice to be given under this Agreement shall be in writing and shall be deemed to be sufficiently served if delivered by hand or sent by prepaid post to the addresses of the parties stated at the beginning of this Agreement (unless a party notifies the others in writing of a different address for service) and shall be deemed to have been given or made:


10.1.1
if delivered by hand upon delivery at the address unless such delivery occurs on a day which is not a Business Day or after 4pm on a Business Day in which case it will be deemed to have been given at 10am on the next Business Day; or


10.1.2
if sent by prepaid post at the time at which it would have been delivered in the normal course of the post. 


10.2
For the avoidance of doubt, no notices under this Agreement will be accepted by either fax or email.


11.
SEVERANCE


11.1
If any provision of this Agreement or period of Scheme membership completed following purported admission to the Scheme under this Agreement shall be found by any court or administrative body of competent jurisdiction to be invalid or unenforceable such invalidity or unenforceability shall not affect the other provisions of or any other periods of Scheme membership under this Agreement which shall remain in full force and effect.


11.2
If any provision of this Agreement is so found to be invalid or unenforceable but would be valid or enforceable if some part of the provision were deleted the provision in question shall apply with such modification(s) as may be necessary to make it valid and enforceable.


11.3
In the event of such an occurrence the parties shall, in so far as it is legally permitted, agree on the replacement of the invalid provision(s) with a valid one achieving the same or similar purpose.


12.
FREEDOM OF INFORMATION ACT


12.1
The Admission Body understands that the Administering Authority is a public authority to which the FOIA applies and shall co-operate with and provide assistance to the Administering Authority at its own cost in enabling the Administering Authority to comply with its obligations under the FOIA and any request for disclosure of information arising from this Agreement. 


12.2 
All requests made to the Administering Authority under the FOIA for information relating to the operation of this Agreement or the relationship between the Administering Authority and Admission Body arising out of the operation of this agreement must be referred to the Admission Body for the Admission Body to provide an opinion on disclosure to assist the Administering Authority in reaching a decision as to whether disclosure of such information should be made. 


12.3
At the request of the Administering Authority, the Admission Body will also supply to the Administering Authority any information held by the Admission Body on behalf of the Administering Authority, which is the subject of a request made under the FOIA.


12.4
The Administering Authority will decide whether information should be disclosed pursuant to the FOIA and will make a disclosure when it is considered such disclosure is proper and in accordance with the requirements of the FOIA.


12.5
The Admission Body will ensure that any opinion or information requested by the Administering Authority is supplied to the Administering Authority within five (5) Business Days of receipt of the request from the Administering Authority so as to permit the Administering Authority sufficient time to comply with the timescales set out in the FOIA.


13.
DISPUTE RESOLUTION


13.1
The parties to this Agreement shall attempt in good faith to resolve any question which may arise between them relating to its construction or to the rights and obligations under it.


13.2
If the parties are unable to resolve the dispute in informal discussion then any of the parties may at its option give notice to the other party or parties in writing of its intention to invoke the dispute procedure set out in clauses 13.3 to 13.5.


13.3
Within ten (10) Business Days of receipt of the said notice or any other period agreed between the parties the nominated representatives of the parties shall meet together to attempt to resolve the said dispute.


13.4
In the event that the individuals referred to in clause 13.3 above fail to resolve the said dispute the nominated representatives of the parties shall meet within ten (10) Business Days of the meeting referred to in clause 13.3 in a further attempt to resolve the dispute. 


13.5
In the event that the individuals referred to in clause 13.4 above fail to resolve the dispute, 


(a)
if the dispute relates to the construction or the rights and obligations under this Agreement it shall be referred in writing to the Secretary of State for Housing, Communities and Local Government or an officer duly authorised by him for determination. If the Secretary of State is unwilling or unable to assist it shall be referred in writing to an independent legal adviser for determination. 


(b)
if the dispute relates to any other matter it shall be referred to mediation


13.6
To initiate mediation, a party must give notice in writing (the “Mediation Notice”) to the other party or parties to the dispute in accordance with clause 10. Where mediation is initiated, the parties will attempt to settle the dispute by mediation in accordance with the Model Mediation Procedures (the “Procedures”) published by the Centre for Effective Dispute Resolution, CEDR Solve (“CEDR”).


13.7
The parties shall seek to agree the appointment of a mediator, but failing agreement within twenty eight (28) days of the service of the Mediation Notice, either party may ask CEDR to nominate a mediator.


13.8
In the event that there are no such Procedures available and/or CEDR is unable or unwilling to nominate a mediator, a party may ask the President of the Law Society of England and Wales (or its successor body) to nominate a mediator and/or to recommend a mediation procedure. The parties will accept such nomination under either this or the preceding sub-clause and also the recommended mediation procedure.


13.9
If a party refuses at any time to participate in the mediation procedure and in any event if the dispute is not resolved within sixty (60) days of the service of the Mediation Notice, then any of the parties may commence proceedings in accordance with English Law. 


13.10
The parties agree to continue in good faith with the performance of the Agreement during any dispute process.

14.
APPLICABLE LAW

This Agreement shall be governed by and construed in accordance with English law and the parties submit to the jurisdiction of the English courts.


15.
RIGHTS OF THIRD PARTIES


15.1
The parties to this Agreement do not intend that any of its terms will be enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person who is not a party to it.


16.
AMENDMENTS

16.1
The Administering Authority, the Scheme Employer and the Admission Body may, with the agreement of all of them, amend this Agreement by deed provided that:


i)
the amendment is not such that it would or might breach the Regulations or any requirement of law as it applies to the Scheme; and


ii)
the amendment would not prejudice the status of the Scheme as regards HM Revenue and Customs. 


17.
COUNTERPARTS


17.1
This Agreement may be executed in any number of counterparts and this shall have the same effect as if the signatures on the counterparts were on a single copy of this Agreement.

18.
COSTS


18.1
Each party shall pay any costs and expenses incurred by it in connection with the preparation and completion of this Agreement.


19.
PUBLIC INSPECTION


19.1
This Agreement shall be made available by the Administering Authority and Scheme Employer for public inspection at an appropriate office.


THIS DOCUMENT is executed as a deed and delivered on the date stated at the beginning of this deed.


THE COMMON SEAL OF THE MAYOR AND
)


BURGESSES OF THE LONDON BOROUGH
)

OF BEXLEY was affixed to this deed

)


in the presence of:

)


Deputy Director


Deputy Director


SIGNED as a deed by

)


(ADMISSION BODY)

)


acting by a director and its secretary, 

)


two directors or a director and an 

)


independent witness

)


Director

Director/Secretary


Independent Witness


Name


Address


Occupation


SCHEDULE 1


Specimen Form of Bond


THIS AGREEMENT is made [                                ]


BETWEEN:


(1)
London Borough of Bexley of Bexleyheath Kent DA6 7AT (the “Administering Authority” and “Scheme Employer”); and


(2)      (ADMISSION BODY) (Company number [number]) whose 
registered office is at  [address] (the “Admission Body”); and


(3)
[COMPANY] (Company number [number]) whose registered office is at [address] (the “Guarantor”).


BACKGROUND:

(A)
The Administering Authority is an administering authority within the meaning of 
the Regulations and administers the Scheme and maintains the Fund.


(B)
The Admission Body is an admission body within the meaning of the Regulations.


(C)
The Admission Body provides the [services/assets] referred to in the Contract and will employ the Eligible Employees.


(D)
The Guarantor is authorised to give an indemnity or bond within the meaning 
of Schedule 2 Part 3 paragraph 7 of the Regulations.


(E)
The Administering Authority the [Scheme Employer] and the Admission Body intend to enter into the Admission Agreement subject to the provision of a bond/indemnity in the form of this Agreement.


(F)
The Guarantor has agreed at the request of the Admission Body to enter into this Agreement as a bond in an approved form.


OPERATIVE PROVISIONS


6. INTERPRETATION

Save as defined below unless the context requires otherwise words and expressions used in this Agreement shall have the same meanings as in the Regulations.


7. DEFINITIONS

		"Admission Agreement"

		the admission agreement between the Administering Authority [Scheme Employer] and the Admission Body, which allows the Eligible Employees to be members of the Scheme and participate in the Fund;



		“Bond Amount”

		[[          ] pounds sterling (£)] or such other amount as may from time to time be amended by an Extension Notice;



		“Business Day”

		any day other than a Saturday or Sunday or a public or bank holiday in England;



		“Contract”

		the contract [dated/commencing on] [                              ] made between the Admission Body and the Scheme Employer, for the provision of services under which the Eligible Employees are employed;



		“Eligible Employees”

		the employees of the Admission Body specified in the Admission Agreement as being eligible to be members of the Scheme;



		“Expiry Date”

		[date] or such other date as may be extended by an Extension Notice;



		“Extension Notice”

		a notice substantially in the form of the notice at Schedule 1B;



		“Fund”

		means Bexley Pension Fund;



		“Payment Notice”

		a notice substantially in the form of the notice at Schedule 1C;



		“Regulations”

		The Local Government Pension Scheme  Regulations 2013;



		“Relevant Event”

		either of:



		

		(c) the termination of the Admission Agreement;



		

		(d) the failure by the Admission Body to procure not less than thirty (30) days before the Expiry Date the delivery to the Administering Authority of a Replacement Bond;



		

		(e) the failure by the Admission Body to procure not less than thirty (30) days after the results of an actuarial re-assessment of the Bond Amount have been notified to the Admission Body in writing by the Administering Authority the delivery to the Administering Authority of either an Extension Notice or a Replacement Bond covering the revised Bond Amount;



		“Replacement Bond”

		a bond substantially in the form of this Agreement with an authorised person or firm as defined in Schedule 2 Part 3 paragraph 7 of the Regulations;



		“Scheme”

		the occupational pension scheme constituted by the Regulations; ;



		“Scheme Liabilities”

		all employer and employee contributions, payments and other sums due from the Admission Body to the Administering Authority under the Admission Agreement or the Regulations in respect of the current or former Eligible Employees or otherwise;





7.1 In this Agreement where the context so admits words denoting the singular shall include the plural and vice versa and words denoting the masculine gender shall include the feminine gender and vice versa.


7.2 Reference to any statute or statutory instrument shall be deemed to include reference to any such statute or statutory instrument as from time to time amended varied replaced extended or re-enacted and any orders or regulations under such provisions unless the context otherwise requires.


7.3 Reference to clauses or schedules shall be deemed to be references to a clause or schedule to this Agreement and references to a sub-clause shall be deemed to be a reference to a sub-clause of the clause in which the reference appears.


7.4 Headings are included for ease of reference only and shall not affect this Agreement or its interpretation.


8. CLAIMS AND PAYMENT

8.1 Where following the occurrence of a Relevant Event the Admission Body has failed to pay all Scheme Liabilities (in whole or in part) to the Administering Authority within thirty (30) days of receiving a written demand from the Administering Authority the Guarantor shall pay to the Administering Authority such sum or sums (not exceeding in the aggregate the Bond Amount) as the Administering Authority claims in respect of the unpaid Scheme Liabilities.


8.2 Any claim by the Administering Authority pursuant to the terms of this Agreement shall be made by the service of a Payment Notice and shall be accepted by the Guarantor as conclusive evidence for all purposes that the amount claimed is due to the Administering Authority.  The Guarantor shall pay the sum so demanded within seven (7) days of receipt of the Payment Notice.


8.3 All sums paid by the Guarantor pursuant to clause 3.1 shall be held and applied by the Administering Authority for the purpose of paying and discharging the Scheme Liabilities.


8.4 Following any payment by the Guarantor pursuant to clause 3.1, the Administering Authority shall provide to the Guarantor within six (6) months of receipt of payment a written account in respect of the application of the payment.  If any payment made by the Guarantor exceeds the amount required to discharge the Scheme Liabilities the Administering Authority shall refund any overpayment to the Guarantor.


8.5 The obligations and liabilities of the Guarantor under this Agreement shall not be reduced discharged impaired or affected by the giving of time or any other indulgence, forgiveness or forbearance by the Administering Authority.


8.6 The service of a Payment Notice by the Administering Authority under the terms of this Agreement shall not (subject only to the provisions of clause 4) preclude the service of any further Payment Notice.

9. BOND AMOUNT

The maximum aggregate liability of the Guarantor under this Agreement shall not exceed the Bond Amount being the sum actuarially assessed to the satisfaction of the Administering Authority [and the Scheme Employer].


10. EXPIRY DATE

10.1 This Agreement shall expire and the obligations and liabilities of the Guarantor shall cease and determine absolutely on the Expiry Date save in respect of any obligation and liability arising as a result of a Relevant Event occurring on or before the Expiry Date in respect of which a Payment Notice has been received by the Guarantor within twelve (12) months of the Expiry Date or if later the date of receiving all the information from the Admission Body necessary to calculate the Scheme Liabilities.


10.2 If the Admission Body procures the service of an Extension Notice by the Guarantor the provisions of this Agreement shall remain and continue in full force and effect subject only to the amendment of the Expiry Date to the date set out in such Extension Notice and/or to the amendment of the level of the Bond Amount to the level set out in such Extension Notice.

10.3 This Agreement shall remain in operation notwithstanding any variation made in the terms of the Admission Agreement the Regulations or the Contract and notwithstanding the insolvency winding-up or liquidation of the Admission Body (compulsorily or otherwise) or it otherwise ceasing to exist or function.  This Agreement shall not be affected by any disclaimer of the Admission Body’s contracts or liabilities by a liquidator.


11. NOTICES

11.1 Any notice to be given under this Agreement shall be in writing and shall be deemed to be sufficiently served if delivered by hand or sent by prepaid post to the addresses of the parties stated at the beginning of this Agreement (unless a party notifies the others in writing of a different address for service) and shall be deemed to have been given or made:


11.1.1 if delivered by hand upon delivery at the address unless such delivery occurs on a day which is not a Business Day or after 4pm on a Business Day in which case it will be deemed to have been given at 10am on the next Business Day; or


11.1.2 if sent by prepaid post at the time at which it would have been delivered in the normal course of the post.


7.
EXECUTION

7.1
This Agreement may be executed on a separate counterpart by each party which documents when taken together shall constitute one original.


8.
APPLICABLE LAW


8.1
This Agreement shall be governed by and construed in accordance with English law and the parties submit to the jurisdiction of the English courts.


9.
RIGHTS OF THIRD PARTIES

9.1
The parties to this Agreement do not intend that any of its terms will be enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person who is not a party to it.


SCHEDULE 1A


Specimen Form of Guarantee


THIS DEED OF GUARANTEE is dated 





201[ ]

BETWEEN


(1) [GUARANTOR] (registered number[

] whose registered office is at [


] (the "Guarantor");


AND


(f) THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF BEXLEY of Civic Offices, 2 Watling Street, Bexleyheath Kent DA6 7AT (the "Administering Authority") which expression includes its permitted successors and assigns


is executed and delivered pursuant to the provisions of the Local Government Pension Scheme Regulations 2013 (SI 2013/2356) as amended or supplemented from time to time (the "Regulations").


BACKGROUND


(A)
The Administering Authority is an administering authority within the meaning of the Regulations and administers the Scheme and maintains the Fund.


(B)
(ADMISSION BODY) (the "Admission Body") is an admission body within the meaning of Schedule 2 Part 3 paragraph 1[
] of the Regulations.


(C)
The Guarantor is a person described in and to which Schedule 2 Part 3 paragraph 8 of the Regulations applies. 


(F) The Administering Authority and the Admission Body intend to enter into an Admission Agreement permitting the Eligible Employees to become members of the Scheme and regulating their participation in the Scheme subject to the provision of a guarantee and indemnity in the form of this Guarantee Agreement.


OR


(D)
Following a review of the level of risk arising as a result of the matters mentioned in Schedule 2 Part 3 paragraph 6 of the Regulations the Administering Authority requires the Admission Body to secure a guarantee and indemnity in the form of this Guarantee Agreement. 


[(E)
The Guarantor has agreed at the request of the Admission Body to [jointly and severally] guarantee to the Administering Authority the performance by the Admission Body of each and every one of the Admission Body's obligations under the Admission Agreement in respect of the Scheme Liabilities.


OR


(E)
The Guarantor has agreed at the request of the Admission Body to enter into this Guarantee Agreement with the Administering Authority as a guarantee in an approved form in the sum of £[

][

] pounds sterling.]


(F)
In this Guarantee Agreement words and expressions bear the meanings set out in the Regulations unless defined in this Guarantee Agreement, in the Admission Agreement or the contrary is stated.


1
COMMENCEMENT DATE


1.1
This Guarantee Agreement shall have effect on and from the [Effective Date] and shall continue, subject to earlier termination in accordance with clause 9, until the date at which the Admission Body ceases to participate in the Fund having discharged all accrued Scheme Liabilities.

2 GUARANTEE AND INDEMNITY


2.1
The Guarantor accepts the obligations and liabilities set out in this Guarantee Agreement.


2.2 The Guarantor's obligations under this Guarantee Agreement are those of primary obligor and exist irrespective of any total or partial invalidity or unenforceability of any purported obligation or liability of the Admission Body to the Administering Authority.


2.3 The Guarantor irrevocably and unconditionally guarantees to the Administering Authority the due and punctual payment by the Admission Body to the Administering Authority of all debts and liabilities due, owing or incurred to the Administering Authority under the Admission Agreement or the Regulations whether actual or contingent, present or future including employer and employee contributions, payments and other sums due including any interest payable under the Regulations (the "Scheme Liabilities").


2.4 The Guarantor as principal obligor and as a separate and independent obligation and liability from its obligations and liabilities under clause 2.3 agrees to indemnify and keep indemnified the Administering Authority in full and on demand from and against all and any losses, costs, claims, liabilities, damages, demands and expenses suffered or incurred by the Administering Authority arising out of, or in connection with, any failure of the Admission Body to perform or discharge any of its obligations or liabilities in respect of the Scheme Liabilities or otherwise arising in consequence of the Admission Body's participation in the Fund.

2.5 The termination of the Admission Agreement, for any reason, shall not affect the liability of the Guarantor for any Scheme Liabilities, which are due, owing or incurred on or prior to the date of termination.


2.6 This Guarantee is and shall at all times be a continuing security covering any and all sums owing from time to time to the Administering Authority by the Admission Body.


2.7 The liability of the Guarantor under this Guarantee shall not be reduced, discharged or otherwise affected by:


2.7.1 any intermediate payment in whole or in part of the Scheme Liabilities;


2.7.2 any variation, extension, release, discharge, compromise, dealing with, exchange or renewal of any right or remedy which the Administering Authority may now or at any time have against the Admission Body or any other person in connection with the Scheme Liabilities;


2.7.3 any act or omission by the Administering Authority or any other person in taking up, perfecting or enforcing any security, indemnity or guarantee from or against the Admission Body or any other person or any such security or other right or remedy held by the Administering Authority becoming void, voidable or unenforceable on any ground whatsoever (including due to the negligence of the Administering Authority) and whether in whole or in part;


2.7.4 any grant of time, indulgence, waiver or concession (whether express or by conduct) to the Admission Body or any other person;


2.7.5 any termination, amendment, variation, novation, replacement or supplement of or to the Admission Agreement or the Regulations and the obligations of the Admission Body thereunder including without limitation any increase in or extension of the Scheme Liabilities;


2.7.6 any invalidity, unenforceability, illegality of the Admission Agreement in whole or in part;


2.7.7 any claim or enforcement from the Admission Body or any other person; or


2.7.8 any act or omission which would not have discharged or affected the liability of the Guarantor had it been a principal debtor instead of a guarantor or indemnifier or by anything done or omitted by any person which but for this provision might operate to discharge the Guarantor or otherwise reduced or extinguish its liability under this Guarantee.


2.8 The Administering Authority may enforce this Guarantee Agreement whether or not it has first:


2.8.1 notified the Guarantor or any other person of the default of the Admission Body;


2.8.2 made demand upon, or enforced any claim, right or remedy against the Admission Body or any other person;


2.8.3 taken action or obtained judgement in any Court against the Admission Body or any other person;


2.8.4 made or filed any claim in bankruptcy, liquidation, administration, or insolvency of the Admission Body or any other person; or


2.8.5 enforced or sought to enforce any security taken in respect of any of the obligations of the Admission Body in respect of the Scheme Liabilities. 


3.
REPRESENTATIONS AND WARRANTIES


3.1
The Guarantor represents and warrants that:



3.1.1
it has the power and authority to enter into and perform the obligations under this Guarantee Agreement and has taken all necessary corporate action required to authorise its execution, delivery and performance;



3.1.2
the execution delivery and performance of the obligations contemplated under this Guarantee Agreement do not and will not contravene any of the Guarantor's constitutional documents or any law or regulation to which the Guarantor is subject;



3.1.3
this Guarantee Agreement when executed and delivered will constitute a legally binding obligation on it enforceable in accordance with its terms;



3.1.4
the execution, delivery and performance of this Guarantee Agreement will not cause the Guarantor to be in breach of any agreement or obligation binding on it;



3.1.5
to the best of its knowledge no material litigation or administrative proceedings before, by or of any court or governmental authority is pending which may affect its ability to perform its obligations under this Guarantee Agreement.

4.
PAYMENT


4.1
Any claim made under this Guarantee Agreement shall be in writing and shall be conclusive evidence (and admissible as such) that any sum stated in it is properly due and payable to the Administering Authority in connection with it.


4.2
All sums payable by the Guarantor under this Guarantee Agreement shall be made in pounds sterling within seven (7) days of receipt of the Administering Authority's claim and shall be made without set-off or counterclaim and without any deduction or withholding whatsoever. If the Guarantor is obliged by law to make any deduction or withholding from any such payment, the amount due from the Guarantor shall be increased to the extent necessary to ensure that, after the making of such deduction or withholding, the Administering Authority receives a net amount equal to the amount that it would have received had no deduction or withholding been required to be made.


4.3
The Administering Authority may apply any sums received from the Guarantor as it in its absolute discretion from time to time decides and the Guarantor shall not and may not direct the application by the Administering Authority of any sums received by the Administering Authority from the Guarantor under any of the terms of this Guarantee Agreement.


5.
SEVERANCE


5.1
The invalidity, unenforceability or illegality of any provision or part of a provision of this Guarantee Agreement shall not affect the validity, enforceability or legality of the other provisions.


5.2
In the event that any invalid, unenforceable or illegal provision would be valid, enforceable or legal if some part of it were deleted, supplemented or otherwise amended, the provision shall apply with whatever modification is necessary to give effect to the intention of the parties.

6.
VARIATIONS

6.1
Save as is provided for herein no purported variation of this Guarantee Agreement shall be effective unless agreed by the Administering Authority and the same is evidenced in writing and signed by each party.


7.
WAIVER


7.1
Save where expressly otherwise provided, the failure or delay by any party to this Guarantee Agreement in exercising any right, power or remedy of that party under this Guarantee Agreement shall not in any circumstances impair such right, power or remedy nor operate as a waiver of it. The single or partial exercise by any party to this Guarantee Agreement of any right, power or remedy under this Guarantee Agreement shall not in any circumstances preclude any other or further exercise of it or the exercise of any other right, power or remedy.


7.2
Any waiver of a breach of, or default under, any of the terms of this Guarantee Agreement shall not be deemed a waiver of any subsequent breach or default and shall in no way affect the other terms of this Guarantee Agreement.


8.
ASSIGNMENT/TRANSFER


8.1
The Administering Authority may assign the benefit of this Guarantee Agreement, by notice to the Guarantor, to any third party (the assignee). If the Administering Authority wishes to transfer all of its rights and liabilities under this Guarantee Agreement to an assignee then the Guarantor will, on receipt of notice to this effect from the Administering Authority, enter into a deed of novation with such assignee as the Administering Authority may require in order fully to transfer all of the Administering Authority's benefits and liabilities remaining under this Guarantee Agreement to such assignee. The Administering Authority shall give reasonable notice to the Guarantor of its wish to exercise its rights pursuant to this clause 8.1. 

8.2
The Guarantor is prohibited from assigning any of its rights or transferring any of its obligations under this Guarantee Agreement and may not enter into any transaction which may result in any of those rights or obligations passing to another person [without the prior written consent of the Administering Authority].


9.
TERMINATION


9.1
The Guarantor may terminate this Guarantee Agreement at any time with effect from the date specified in that notice (the "Termination Date") by giving a minimum of three calendar months' notice in writing to the Administering Authority.


9.2
Notwithstanding any notice issued by the Guarantor under clause 9.1, the Guarantor shall remain liable for any Scheme Liabilities the payment of which;


9.2.1
has become due from the Admission Body to the Administering Authority on or before the Termination Date; or


9.2.2
may become due, owing or incurred by the Admission Body to the Administering Authority in relation to any transaction or event occurring:



(a)
on or before the Termination Date; or


(b)
on or after the Termination Date in relation to any obligation arising or commitment assumed by the Admission Body under the Admission Agreement or the Regulations on or before the Termination Date.


10.
NOTICES


10.1
Any demand, notice or other communication given in connection with or required by this Guarantee Agreement shall be made in writing and shall be delivered by hand, or sent by recorded delivery to, the recipient at the address stated in this Guarantee Agreement or such other address as may be notified in writing from time to time.


10.2
Any such demand, notice or communication shall be deemed to have been duly served:



10.2.1
if delivered by hand, when left at the proper address for service PROVIDED that where such delivery occurs wither after 4:00 p.m. on a Business Day or on a day other than a Business Day service shall be deemed to occur at 10:00 a.m. on the next following Business Day; or



10.2.2
if sent by recorded delivery, two Business Days after being posted.


11.
COUNTERPARTS


11.1
This Guarantee Agreement may be executed in any number of counterparts and this shall have the same effect as if the signatures on the counterparts were on a single copy of this Guarantee Agreement.

12.
THIRD PARTY RIGHTS


12.1
Except where expressly provide to the contrary, the parties to this Guarantee Agreement do not intend that any of its terms will be enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person who is not a party to it.


13.
GOVERNING LAW


13.1
This Guarantee shall be governed and construed in accordance with English law and the parties irrevocably submit to the jurisdiction of the English courts.


IN WITNESS WHEREOF the Administering Authority and the Guarantor have executed and delivered this Guarantee Agreement as a deed the day and year first before written. 


SCHEDULE 1B


Specimen Extension Notice


To:
Bexley Pension Fund  


From:
[Guarantor]

[DATE]

BOND NUMBER:  [NUMBER]

We refer to the Agreement which is due to expire on [date].


We have been instructed by the [Admission Body] to [renew/amend] the Agreement.  We now accordingly give notice that the Agreement shall be treated as renewed for a further period of [number] years and so that [date] shall become the Expiry Date.


[We [also] confirm that the Bond Amount shall be amended and from the date of this Extension Notice the new level shall be [[amount] pounds sterling (£)].


Save as amended by this Extension Notice, the Agreement shall remain in full force and effect.


______________________________


Duly authorised for and on behalf of


[Guarantor]

SCHEDULE 1c


Specimen Payment Notice


To:
[Guarantor]

From: Bexley Pension Fund  


[DATE]

BOND NUMBER:  [NUMBER]

We refer to the above Agreement and certify that a Relevant Event has occurred in relation to the Admission Body.


The sum of [amount] pounds sterling (£) is properly due in respect of the Scheme Liabilities.  We attach a copy of a certificate signed by [fund actuary] stating that such sum is now due.


We demand payment of the above amount within seven days of receipt of this notice.


The above amount should be paid to us by transfer to the following account:


		Account Number

		



		Sort Code

		



		Account Name

		



		Bank

		



		Bank Address

		





SCHEDULE 2


List of Eligible Employees


		Forename

		Surname

		NI Number

		Active Member



		

		

		

		



		

		

		

		



		

		

		

		



		

		

		

		



		

		

		

		



		

		

		

		



		

		

		

		





DRAFT


DATED                                                    201 


THE MAYOR AND BURGESSES OF THE


LONDON BOROUGH OF BEXLEY


- and -


[


] LIMITED





PENSIONS FUNDING AGREEMENT





Legal Services


London Borough of Bexley


Bexley Civic Offices


2 Watling Street


Bexleyheath


Kent DA6 7AT


THIS DEED is made the                         day of                                                  2018


BETWEEN:


THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF BEXLEY of Civic Offices 2 Watling Street Bexleyheath Kent DA6 7AT (“the Scheme Employer”); and


[
] LIMITED (Company number [
]) whose registered office is at [

]  (“the Admission Body”)


WHEREAS:


A. This deed is supplemental to the Admission Agreement made between the Admission Body and the Scheme Employer and sets out the obligations of the Scheme Employer and the Admission Body with respect to the payment of pension contributions for the Eligible Employees under the Contract.


NOW IT IS HEREBY AGREED as follows:‑


1.
For the purpose of this Deed the following terms have the following definitions:


"Admission Agreement" means an admission agreement for an admission body of even date made between the Admission Body and the Mayor and Burgesses of the London Borough of Bexley 


“Contract”, "Eligible Employees", "Admission Body" and "Fund" have the same meaning as defined in the Admission Agreement. 


2.
The Scheme Employer will pay to the Admission Body during each valuation period in respect of the Eligible Employees admitted to the Pension Fund a sum equal to


(a)
the employer pension contributions set down in clause 5.1 of the Admission Agreement


less


(b)
6% of the pensionable pay of the Eligible Employees. 


For the avoidance of doubt, a negative payment by the Scheme Employer means a payment by the Admission Body to the Scheme Employer.


3.
For the avoidance of doubt, the Scheme Employer shall not be required to pay to the Admission Body any amount representing any increase in employer contributions or additional contributions to the extent that the increase is a result of any amounts paid by the Admission Body under Clause 5.6 of the Admission Agreement.


4.
The Scheme Employer acknowledges and accepts that the actuarial valuations and the calculations to be undertaken in accordance with this clause will be done so on the basis that the Admission Body’s part of the Fund is fully funded as at the Transfer Date. 

5.
The cost of any FRS17 statements required will be recharged to the Admission Body.


6.
The Scheme Employer will pay to the Admission Body the cost of any bond required under the Admission Agreement (including the cost of any associated actuarial risk assessment).


7.
In the event that there is a surplus in the Fund upon termination of the Admission Agreement then this surplus shall be repaid to and shall be retained by the Scheme Employer


IN WITNESS whereof the parties have executed this Deed the day and year first before written


		THE COMMON SEAL of the MAYOR AND BURGESSES OF THE LONDON BOROUGH OF BEXLEY was hereunto affixed as a deed in the presence of:-

		)


)


)


)


)


Deputy Director 


Deputy Director 





		THE COMMON SEAL of [                      ] LIMITED was hereunto affixed in the presence of:

		)


)


)


Director


Authorised Signatory





[OR]


		SIGNED AND DELIVERED AS A DEED by 


[        ] LIMITED acting by a director and the company secretary or two directors

		)


)


)


)


Director


Director/Company Secretary
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[bookmark: _Toc2030877]
London Borough of Bexley – DPS Operational Guide

London Borough of Bexley (the Council) is working with adam to introduce a web-based system, SProc.Net, to manage the Council’s Dynamic Purchasing System (DPS). The Council will use this system for the procurement of Travel and Transport Services, as and when required, over the lifespan of the DPS.  The DPS will remain valid for two years from 18 March 2019 to 17 March 2021.  The period of validity of the DPS may be extended by a further two years to 27 February 2023 and then by a further two years to 27 February 2025.  As a potential Service Provider, this document will take you through what a DPS is and how the Council will manage their commissioning and invoicing process using SProc.Net. 

[bookmark: _Toc2030878]What is a Dynamic Purchasing System (DPS)? 

A DPS is a completely electronic system established by the Council to purchase commonly used goods, works or services. A DPS is governed by Regulation 34 of the Public Contract Regulations 2015. 

The use of a DPS to award contracts ensures the end-to-end procurement process is competitive, fair and transparent. Providers must meet the minimum criteria for entry to the DPS, but there are no other restrictions on who can or cannot join and there are no enrolment charges. 

As a Provider, you will benefit from access to all opportunities to provide services because the use of the DPS means:

· You will be competing on a level playing field with other organisations for new opportunities to provide services

· You will have reduced administration costs and an easy to use, streamlined process

· You may be able to identify opportunities for growing your business 

· The full history and a complete audit trail of all buying decisions and communications are captured in one easy to access location

A DPS operates differently to a traditional contract/framework in that, it is an ‘open market’ product allowing suppliers to apply to join at any time and is designed to provide the Council access to a pool of suppliers or supply base, which can be constantly refreshed. Interested suppliers will have to apply to be admitted on to the DPS. 

When the Council needs to procure specific Travel and Transport Services, it will publish the Requirement via the DPS and invite bids from suppliers admitted to the DPS in order to award a contract (called a Service Agreement) to provide the services.

[bookmark: _Toc2030879]How to join the DPS

Providers who wish to provide services to London Borough of Bexley will need to meet the Council’s minimum entry criteria by applying online at www.sproc.net.  It is a simple three step process consisting of Registration, Accreditation and Enrolment. Please refer to the ‘DPS Application Guide’ for details on the entry criteria and an explanation of the process. A supplier will only be eligible to participate in any tenders, once they have successfully completed the Accreditation and Enrolment process and they have been notified as such by the Council.

[bookmark: _Toc2030880]Tender Requirements and Submission through SProc.net

When the Council requires a Travel and Transport Services, they will create and distribute a Requirement to the supply base (suppliers admitted onto the DPS). A Requirement is the name used for a tender on SProc.Net.



The requirement is automatically distributed to Service Providers that have signed up to the respective Service Category via SProc.Net. Depending on when the service is required to begin, the Council will stipulate the relevant timescales, whereby different actions can be taken during the subsequent periods described in this guide.



There may arise a situation that is an exception to the standard DPS process. In this situation, the Council reserve the right to contact a single Service Provider, or a specified selection of Service Providers. A retrospective Requirement will be placed on SProc.Net. Detailed below is a list of example exception situations in which this may occur: 



· Divide between ad-hoc and main routes 

· Urgency (required <24 hours)

· Urgent requirement, failed attempt, provider unable to complete agreement.

· Urgent requirement, original provider withdrawn from regular service agreement.

· Out of office hours (08:00 – 17:00hrs Mon-Fri)

· Specific/Be-spoke travel needs of passenger unable to be met through DPS call off

· Minimum of three quotes, closest provider contacted to the pick up point. BITU to complete this. Requirement manually distribute to one provider.  



The Council intends to use the DPS to fulfil all of its transport needs however in exceptional circumstances it reserves the right to procure via alternative means

[bookmark: _Toc2030881]Urgency requirement

The Council reserves the right to require Offers to be submitted within a short timescale, which will be detailed at point of Requirement.  

[bookmark: _Toc2030882]Open for Offers period

This period only applies when the Requirement has been distributed via the DPS. Service Providers can only submit an Offer during the ‘Open for Offers’ period. An Offer is the name used for a proposal submitted by a Service Provider. The Council will stipulate the timescale of this period on the Requirement. Once this period ends, no further Offers can be submitted by suppliers. 



To create an Offer, Suppliers will state whether or not they can meet the requirements (‘Attributes’) and submit a price (‘Price’). The majority of offers submitted will be evaluated 100% on price. The exceptions to this will be those services which require highly specialist support available due to the complex nature of passenger medical/support needs, these will be evaluated on an 80% price 20% quality basis. Suppliers will be required to submit the requested information/evidence to support their bid for evaluation. The evaluation criteria will be clearly stated in the Requirement. 



During the Open for Offers period, you will be able to submit your Best Offer. Once your Best Offer is submitted you will be unable to make changes to your Offer.



When the Open for Offers period ends, all submitted Offers will be electronically sorted into a list. This will rank the Offers in order of the price received or score if a price quality split applies

[bookmark: _Toc2030883]Requirement Messaging Tool 

A messaging tool is available during the Open for Offers period for you to communicate with the Council to clarify any specifics of the Requirement. Generally, any clarification messages which you send and the responses issued by the Council will be published and can be seen by all Service Providers who are placing Offers for the Requirement. As such, you should  not include anything which identifies you or your business in any clarification message which you send. The Council will determine whether or not the clarification question and any response should be treated as confidential and will notify you if it deems that this is the case. Where a question is identified as confidential then the question and associated answer will only be published to the originating supplier. The Council’s decision on whether or not a clarification question and/or the response to it should be treated as confidential shall be final. Improper use of the requirement messaging tool and any breaches to the below policy will be dealt with at the Councils discretion on a case by case basis with any required subsequent sanction actions taken as deemed appropriate by the London Borough of Bexley. 



The following policy must be adhered to for  use of the messaging tool. This policy is to ensure a full auditable trail and alleviate any risks to the Council or the Service Provider through miscommunication or malicious practice:





1.	Identification 

There must be nothing communicated through the messaging system which identifies either you as the Service Provider or a named member of the Council.

       2.	Prejudice 

Nothing which betrays a bias for or against you as the Service Provider should be communicated through Requirement Messaging.

       3.	Data protection 

There must not be any sensitive information of a personal or commercial nature, pertaining to either you the Service Provider, a member of the Council or Service User communicated through Requirement Messaging. 

4.	Off-contract risk 

There will be nothing which incites engagement outside of the system communicated through Requirement Messaging.

5.	Clarification 

Further details to support the Requirement and aid Service Providers in constructing their Offers must always be communicated through Requirement Messaging. 

[bookmark: _Toc2030884]Council Review period 

This period only applies via the DPS procurement route. Following on from the Open for Offers period, the Council will evaluate the Offers. The purpose of the Council Review period is to ensure that the accepted Offer meets the requirements. 

The Council is not obliged to make awards and may exclude providers from participating in tenders and/or the DPS where it is permitted to do so in accordance with the Public Contracts Regulations 2015.

A rejection of an offer by the Council as above shall be without prejudice to any other remedies available in law.



If there are two suppliers that produce the same priced Offer then, subject to the rejection grounds above, the supplier who submitted their Offer first will be awarded the contract.



[bookmark: _Toc439676815]The Council reserves the right to amend the award criteria from time to time, to include but not be limited to the use of service user visits, interviews, historical service provider performance data and maximum and minimum price limits. Any such award criteria if applied by the Council will be published as part of the Requirement and evaluated accordingly.

[bookmark: _Toc2030885]Service Agreements

This is relevant for all procurement routes whether via the DPS or outside of the DPS. If your Offer is successful, you will enter into a Service Agreement which will be between you and the Council. The Council will inform all Service Providers of the outcome of Offers received via SProc.Net following the end of the Council Review period. The terms of the Service Agreement are included as part of the DPS documentation pack.

[bookmark: _Toc2030886]Changes to Service Agreements 

If a change needs to be made to an active Service Agreement, the Change Order function in the system will be used by the Council. The Change Order policy below outlines what changes to an active Service Agreement can be requested, and what constitutes a material change resulting in the active Service Agreement ending and a new Requirement being distributed to the supply base. Changes are at the sole discretion of the Council. 

[bookmark: _Toc2030887]Changes to a Service Agreement

Where an unanticipated change in the service is required that changes the requirements from original service agreement, but not in a material way, it is permissible to request a change with the Service Provider. This change will be recorded in the system, but as it does not constitute a material change, the Requirement subject of the Service Agreement does not need to be redistributed to all suppliers. For example, such changes could include but not limited to:



•	Change of Rate resulting from Change of Route Mileage +/- <20%

•	Change of Rate resulting from Change of Vehicle Type (if continuity of provider/crew identified

•	Number of Units/Trips as part of package +/- <50%

•	Change in Escort provision (adding/removing) if rate change reflects market rate for changing provision

•	End Date of package extended annually (further 12months) if agreed service performance levels met and rates reflect similar services/packages



Variations to parameters may be allowed where continuity of service has been identified as essential for ensuring service delivery is maintained – Such as maintaining specialist care needs & requirement for continuity of provider.

Any changes will also need to comply with any variation provisions set out in the Service Agreement.

[bookmark: _Toc2030888]Ending a Service Agreement 

A change, when considered material, may result in the Service Agreement ending. The Council reserve the right to end the active Service Agreement and create a new Requirement to distribute to the supply base. Examples of a major change are, but are not limited to:

· Material change in the value of the service as a result of the change in requirement by the Council

All decisions made regarding the ending of a Service Agreement is at the Councils discretion.

As a Service Provider, if a change to service is identified, this will need to be raised to the Council via the electronic messaging functionality connected to each Service Agreement.

[bookmark: _Toc2030889]Intermissions 

Occasionally, there may be an event which “interrupts” the delivery of the service to an individual. When a service is not being delivered due to a change in circumstances, the Service Agreement needs to be placed into an ‘on hold’ status on the system. This is called an Intermission. In cases of Intermissions as detailed below, fees will not be payable throughout the period of an intermission. 

		Intermission type

		Fee payable to Supplier



		Cancelled on arrival



		50% allowance



		Inset days



		no allowance



		Pre-Planned closure/non-running



		no allowance



		Destination Emergency closure



		1st day 50%, day 2 onwards no allowance



		24 hours’ notice provided



		no allowance





[bookmark: _Toc439676816][bookmark: _Toc2030890]Suspensions

The Council reserves the right to suspend a Service Provider from the DPS supply base, for reasons such as, but not limited to;

· Non-compliance with safeguarding

· Licences and documentation out of date

· Quality score below required level/5 minor non-conformance/1 major non-conformance default notices issues (Suspension for 90 days)

· Continuation of existing routes as agreed as part of default corrective action/performance improvement plan



A Suspension means that a Service Provider will not receive new Requirements distributed by the Council. The Council may in its absolute discretion end any other Service Agreements with a supplier in the event that any of the matters above or similar arise with regard to that supplier.

Provider suspensions will be lifted once issues identified have been rectified to the acceptance of the Council as detailed in the Service Specification.



Service Providers may also choose a voluntary suspension of delivery while addressing concerns, in partnership with the Council. This voluntary suspension and the subsequent length of this suspension will need to be agreed by the Council.

[bookmark: _Toc2030891]Exclusion from the DPS

The Council may in its absolute discretion exclude a supplier from the DPS if any of the following occur:

· Where there is proof of breach of any safeguarding requirements by a supplier;

· if a supplier is found to have engaged in conduct of price fixing, or enters into any agreement with any other person that such other person shall refrain from submitting a submission or shall limit or restrict the prices to be shown by any other supplier in its submission;

· if a supplier in connection with the award of any contract under the DPS commits an offence under the Bribery Act 2010 or an offence under Section 117(2) of the Local Government Act 1972

· if the supplier has directly or indirectly canvassed or attempted to canvass any member or official of the Council concerning award of any contract under the DPS;

· If a supplier persistently performs the services poorly

[bookmark: _Toc2030892][bookmark: _Toc439676817]Service Receipting and Self-Billing

[bookmark: _Toc363133498]Once a Service Agreement has been entered into and the service has commenced, as a Service Provider, you will be required to submit weekly bills (Service Receipts) through SProc.Net. The Service Receipts are a record of the service delivered and will be used by the Council to pay you, against Self-Bills generated from approved Service Receipts. Service Receipts should be submitted on a Monday and Tuesday to be included in that week’s invoice run. Please refer to the adam training user guides for full guidance on the process for Service Receipting. 

[bookmark: _Toc2030893]Communication

[bookmark: _Toc2030894]Service Provider Relationship Management module

The Council will be using the Supplier Relationship Management (SRM) module within SProc.Net to communicate with Service Providers. The SRM module will allow the Service Providers to communicate directly with Borough officers in an open and transparent manner. Further information can be found in the System User Guide on SProc.Net in the ‘Help’ section. 

[bookmark: _Toc2030895]Feedback and Complaints

If you wish to request any feedback or to lodge a complaint, please contact the Council via email to BITU@bexley.gov.uk  








[bookmark: _Toc2030896]Glossary 

Accreditation – this is the first part of the second step (selection) of the process that a Supplier is required to complete in order to join the DPS.  It involves responding to a series of questions and uploading documents.  



adam – adam HTT Ltd trading as adam, the provider of SProc.Net.



DPS – Dynamic Purchasing System used for the procurement of Services.



Enrolment – this is the second step of the selection process that a Supplier needs to complete in order to join the DPS.  It involves submitting further information based on which enables the Council to evaluate the capability of your organisation to deliver Services to the Council. 



Entry Criteria – the selection criteria that a supplier must meet and maintain throughout the duration of the DPS in order to successfully complete and retain their Accreditation and Enrolment on the DPS.



Intermission – a “hold” on the delivery of Services under a Service Agreement while the Service Agreement remains in force.



Offer – your tender against a Requirement confirming that you are able to deliver the Services required and your Price for doing so.  



Open for Offers Period – the period during which you are able to submit an Offer against a Requirement distributed by London Borough of Bexley on the DPS or review your Offer. 



Price - the Supplier’s proposed costs for carrying out a Requirement as contained in an Offer.   



Public Contract Regulations – the Public Contract Regulations 2015, and as amended from time to time, that govern how public sector procurements must be carried out.



Requirement – a request issued by the Council on the DPS, describing the specific Services for which the Council is seeking to award a Service Agreement.



Self-Billing Procedure – arrangements you sign up to as part of the Supplier Agreement in order for adam to generate invoices billing London Borough of Bexley on your behalf. 



Service Agreement – this is the contract to deliver a Requirement issued by London Borough of Bexley accepting your Offer and confirming agreement on what Services are going to be delivered and at what price.  



Service Category – Adult Social Care & Health or Children's Services as specified in each Requirement.



Service Receipt – this is a weekly electronic record submitted via the DPS to confirm the services you have delivered in the specified week. This replaces invoicing the Council for services delivered. 



Services – these are the Travel and Transport Services that the Service Provider will provide in accordance with the Contract.



Specification – the outline description of the Services London Borough of Bexley may require from time to time via the DPS.  



SProc.Net – this is an internet-based technology platform through which London Borough of Bexley will be operating the DPS to procure Services (web link is www.sproc.net).



Supplier Agreement – this is the overarching agreement between London Borough of Bexley and a supplier setting out how the Council will award Service Agreements via the DPS and the terms and conditions applicable to such Service Agreements. 
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